THIS ISSUE 


Three principle articles in this issue are concerned with problems 
of judicial administration. All point to needed improvements. 


The operation of the state courts receives close scrutiny under the 
experienced eye of Emeritus Professor Edson Sunderland of Michi- 
gan. The capacity of courts to face the demands made on them by 
society is the problem Professor Sunderland tackles. Jurisdictional 
limitations (of “almost superstitious significance,” he says), the use 
of pre-trial conferences and waiver of juries, and judicial action in 
fields of social service are discussed in terms of their practical effect 
on court administration. The judicial council system is suggested 
as one way in which defects in loose administration might be corrected. 


This theme of a more efficient administration of justice is picked 
up by the chief of the Federal Courts’ division of statistics, Will 
Shafroth. Establishment of business-like methods in the courts is 
essential, writes Mr. Shafroth. But knowledge of the facts is a pre- 
requisite, and to this end a comprehensive system of collecting these 
facts is presented in his article, ‘Judicial Statistics.’”” Keeping tab on 
every federal case, from start to finish, has meant that the U. S. 
courts handle litigation more quickly and efficiently than ever before. 


“A Retirement System for Judges” completes the triad. The vet- 
eran judge is revered and honored, but rarely paid, if and when he 
retires. A variety of plans are suggested for such compensation in a 
penetrating Comment. 


Problems pointed out in these three contributions, although of 
universal application, are particularly pertinent for Wisconsin. The 
coming legislative session will see wide, and perhaps warm, debate on 


these issues. 


Transformation of a moral right into constitutional theory by 
19th century antislavery leaders is described by Howard Graham 
in his concluding article on the “Backgrounds of the Fourteenth 
Amendment.” 


One student note in this issue waives a warning flag to attorneys 
dealing with probate and trust matters. It concerns the late spring 
decision of the United States Supreme Court holding that notice by 
publication is an unconstitutional denial of due process in certain 
circumstances. 
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Regulation of land use by public and private contract is covered 
in a series of three notes. They include the control of public lands, 
summer colony land regulations, and provisions to prevent waste in 
the use of lands. The emphasis is on Wisconsin law and practice, 
and should remind the bar of many valuable arrangements in land 
use situations. 











PROBLEMS CONNECTED WITH THE OPERATION OF 
A STATE COURT SYSTEM 


Epson R. SUNDERLAND* 


The problems connected with the operation of a state court system 
are many and varied. Some of them relate to jurisdiction, some to 
the nature and extent of the services to be rendered, some to the 
type of facilities employed, and some to the means available for im- 
proving the system. A comprehensive consideration in this article of 
all of these matters is, of course, impossible. However, some of the 
problems which seem to relate most directly to the capacity of the 
courts to meet the demands which are being made upon them will be 
discussed. These will include questions arising from jurisdictional 
restrictions, the expansion of judicial action into the field of social 
service, the use of pre-trial conferences and waiver of juries as methods 
of facilitating litigation, and the use of the judicial council as an 
agency for keeping the system adjusted to the needs of society. 


I. 


Throughout the history of English law it has been customary to 
divide judicial power among a considerable number of courts, each 
of which was authorized to deal with certain kinds of controversies 
only. 

This tradition has been followed in the United States. Jurisdiction 
is apportioned in various ways and upon the basis of various dis- 
tinctions. In practically all states, for example, there are separate 
courts for large and small cases with an arbitrary line of division 
between them. There are usually separate courts of first instance and 
of review. Separate courts of probate, criminal courts, courts of 
equity, and courts for causes arising in certain localities are common. 
Jurisdiction of the same kind is often apportioned among several 
different courts, each exercising only a designated and restricted 
part of it, as where certain appeals must be taken to one reviewing 
court and other appeals to another. Sometimes different courts with 
concurrent jurisdiction in certain classes of cases and exclusive juris- 
diction in others are established. It is not uncommon to find a large 
number of municipal courts in the various cities of the same state, 
no two of which exercise the same jurisdiction. And as a final com- 





* Professor Emeritus of Law and Legal Research, University of Michigan. 

















586 WISCONSIN LAW REVIEW [Vol. 1950 


plication, the legislature is constantly shifting and changing the 
jurisdiction of the various courts, practically every change involving 
litigation to construe the meaning and ascertain the effect of the 
legislative act. 

Now it is a principle of American law that whenever a case gets 
into a court which lacks jurisdiction to deal with it, every act of the 
court in connection with the case is a nullity, and any order or judg- 
ment which may have been rendered is utterly void because beyond 
the power of the court. The parties may have tried in good faith to 
take their case to the proper court and may believe they have done 
so. The judge may suppose that he is authorized to proceed. Statutes 
relating to jurisdiction are often vague, uncertain, and difficult to 
apply, and in spite of the greatest caution, the best lawyers and judges 
make mistakes. But neither good faith nor diligence, nor even the 
precedent of established practice, will ordinarily be of any avail, nor 
can anything be done to correct or cure the error. The mistake is 
fatal. It has even been held that if the plaintiff has once demanded a 
larger sum than the court has authority to grant, he cannot save his 
case by reducing the claim to an amount within the competence of 
the court. The case has been irrevocably ruined by the original error, 
and no amendment can save it.! 

Such serious consequences of an error in selecting the court in 
which relief is sought are by no means necessary, and they could 
easily be avoided. Cases ought never to fail at any stage by reason 
of jurisdictional errors if there is power anywhere to deal with them. 
When the error is discovered it should always be permissible to save 
the jurisdiction by an immediate amendment or to transfer the case 
to the proper tribunal with no loss to any proceedings already had. 
If the mistake is not discovered before judgment, that judgment 
should be just as valid for all purposes as though it had been rendered 
by the proper court. In other words, statutory provisions as to the dis- 
tribution of business should be made directory only and never man- 
datory. There would be safeguards enough against confusion of the 
legislative plan for doing judicial business, because either party 
could raise the point at will, and the judges would hardly be ex- 
pected to allow a general break-down of the scheme of distribution. 
Such a rule for saving jurisdiction would prevent many accidental 
miscarriages of justice and reduce the risk which now makes litigation 
one of the most hazardous of occupations. 

England took hold of this problem half a century ago. The first 
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provision of the English Judicature Act of 1873 was to unite and 
consolidate seven separate superior courts into one Supreme Court 
of Judicature,? and the next was to make the trial court and the court 
of appeal merely two permanent divisions of one supreme court, so 
that the court of appeal could, in the furtherance of justice, be given 
authority by rule of court to do any of the things which a trial court 
could do.’ The trial court division was subsequently subdivided into 
three subordinate divisions, Kings Bench, Chancery and Probate, 
Divorce and Admiralty, for the more convenient dispatch of business. 
The statute then proceeded to declare that any cause or matter 
might at any time at any stage, with or without application of any 
party, be transferred from one division to any other division, or 
might be retained by any division in which it happened to be although 
that were not the proper division to which it ought in the first in- 
stance to have been assigned.‘ To save any possible jurisdictional 
question as to the validity of proceedings had before transfer from an 
improper division, the Judicature Act of 1875 provided that all steps 
and proceedings whatsoever taken by the plaintiff or petitioner or 
by any other party to the cause, and all orders made therein before 
transfer, should be valid and effectual to all intents and purposes in 
the same manner as though taken or made in the proper division of 
the court. Whenever an action of any kind is commenced in the 
High Court, the plaintiff simply marks his summons with the name 
of the division to which he wishes the case to be assigned, and the 
only result of an erroneous assignment is a subsequent transfer to 
another division. 

In the United States there is a perceptible beginning toward freeing 
ourselves from the tradition that getting into the wrong court is a 
monstrous sort of error which ruins the case beyond redemption. In 
New Jersey an act was passed in 1912 prohibiting the dismissal of 
any action pending in any of the four superior courts on the ground 
of want of jurisdiction over the subject-matter, but requiring instead 
that the cause should be transferred, together with the record and 
files, to the proper court to be proceeded with as though originally 
begun there.* Two years later an amendment provided that on any 
appeal taken in a cause that had not been transferred, the judgment 
should not be affected thereby, but the appellate court should decide 
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the appeal and direct the appropriate decree or judgment to be en- 
tered by the court to which it should have been transferred.’ In 
Michigan such a transfer is authorized between the law and chancery 
divisions of the circuit court.® 

Most of the states, however, have done nothing to ameliorate the 
absurd and frightful consequences flowing from a want of jurisdic- 
tion over the subject-matter. The concept of jurisdiction has assumed 
an almost superstitious significance, and want of jurisdiction has 
become a judicial taboo. There must be no trifling with its sinister 
power. Economic advantage, social benefit, convenience—all these 
count for nothing in the face of its devastating logic. An act done 
without jurisdiction is no act at all, an absolute nullity. Orders made 
without jurisdiction are merely blank paper. They cannot be vital- 
ized by any subsequent act, for you cannot make something out of 
nothing. The vocabulary of negation has been exhausted in describing 
proceedings without or in excess of jurisdiction. 

The real difficulty is that want of jurisdiction in any case has been 
treated as though it were due to the fault of the litigating parties. 
They were presumed to know the law, and they failed to observe 
its rules. Therefore, they should take the consequences, and if the 
penalty is severe it will perhaps teach them to be more circumspect 
next time. But one who looks more deeply might well inquire whether 
the real fault is not with the state which forces the litigant to face a 
jurisdictional dilemma which never ought to exist. The courts are 
established to render service, but every obstacle placed in the path 
of those wishing to use them diminishes their value to the public 
which they serve. 

Jurisdictional difficulties are so easily avoidable that no reasonable 
excuse can be offered for their existence. There should be a single 
unified court in the state organized in three divisions, such as a county 
court division for small causes, a district court division for other 
causes, and a supreme court division for appeals. Any administra- 
tive arrangement which would meet local conditions could be employed 
for the geographical distribution of the facilities of the court and for 
the use of specialized judges to hear particular classes of cases. But 
with such a court the suitor would not be obliged to gamble on his 
choice of a tribunal, and the terrible burden of the jurisdictional 
objection would disappear. A postoffice department organized into 
a half dozen separate forwarding agencies with intricate regulations 
as to the character of the mail which each would carry and an abso- 
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lute rule of practice that any mail deposited in the wrong office 
should be forfeited and destroyed would be no greater anomaly than 
the present American system of regulating the jurisdiction of courts. 


II. 


The problems involved in the jurisdiction and organization of 
courts are becoming enormously complicated by the rapid extension 
of the activities of the courts into the field of social service. While 
the courts have not sought to perform functions outside the constitu- 
tional scope of judicial power, they are making use of administrative 
agencies to an extent hardly realized by the general public or even by 
the bar. This development has been especially striking in the courts 
of our larger cities, but its revolutionary effect upon our whole concept 
of the function of the courts in modern society cannot be doubted. 
All plans for improving the organization of the court system must 
take into account this major trend toward socialized judicial action. 

The extent to which this development has gone may be seen from 
the results of a study of the organization and operation of the courts 
of the metropolitan area of Detroit, Michigan. This study has just 
been completed by the Law School of the University of Michigan 
and will be published at an early date. 

Probation departments are maintained in four of the courts in the 
Detroit area. 

The trial court’s power to substitute probation for imprisonment 
of one convicted of a criminal offense extends to all crimes and mis- 
demeanors except murder, treason, armed robbery, and breaking 
and entering in the night-time. A misdemeanor conviction may 
result in two years probation, a felony conviction in five years pro- 
bation. Thus by choosing probation a court may maintain its control 
over a defendant for a longer period than would result from imprison- 
ment since statutory sentences for many offenses are shorter than 
the maximum probation term. In the state at large the Department 
of Corrections has general supervision over administration of pro- 
bation, but in Detroit the courts supervise their own probation 
officers who are appointed by the State Corrections Commission 
after recommendation by the judges. 

The present probation staff of the Circuit Court of Wayne County 
consists of eleven probation officers and nine clerical and steno- 
graphic employees. They perform two distinct functions: pre-sentence 
investigation and post-sentence supervision. 

The pre-sentence investigation consists of interviews with the 
defendant and members of his family and obtaining whatever infor- 
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mation is available from other courts, public and private relief agen- 
cies, neighbors, friends, social workers, police officers, religious leaders, 
physicians, or other persons. 

After sentence to probation the defendant comes under the con- 
tinuous supervision of the Probation Department. In three-fourths 
of the cases supervision includes setting up and administering budgets 
for the families of the probationers. If there is difficulty in staying 
within the budget, the probationer is required to bring his pay checks 
to the officer so that the latter can distribute the money among the 
creditors of the probationer for current expenses. Earnings of pro- 
bationers so disbursed total about $6000 a month and require the 
services of a full-time cashier and bookkeeper. Supervision often 
includes finding a job for the probationer, and the administration of 
the family budget may involve such matters as reconciling estranged 
spouses, preventing hasty marriages, enrolling children in scout or 
other youth activities, and obtaining medical, dental or psychiatric 
treatment for members of the family. On June 30, 1948, the Circuit 
Court -had 853 persons on probation. 

The Recorder’s Court, which is a court having exclusive inferior 
and superior criminal jurisdiction in the city of Detroit, has a staff 
of 55 probation officers. This department operates in four sections. 

The Pre-court Adjustment Section has the task of attempting to 
persuade men to support their wives and minor children without 
bringing them legally under the jurisdiction of the court by filing a 
complaint against them for non-support. When a wife who is not 
receiving money from her husband applies to the police or the prose- 
cuting attorney for the arrest of her husband, she is referred at once 
to this section which sends the husband a card asking him to come 
in for an interview. A probation officer interviews both husband and 
wife to find out how much money the wife needs and the husband 
can pay. If the husband is unwilling to pay the amount fixed by the 
probation officer directly to the wife, he may pay it at regular inter- 
vals to the Pre-court Adjustment Section with the understanding 
that if he fails to keep up the payments a warrant for his arrest will 
be issued. This section handles an average of about 600 cases a 
month. 

Once a warrant is issued for the husband’s arrest, the case passes 
into the control of another section called the Domestic Relations 
Section. This section is staffed by a director and eight probation 
officers, and it is concerned entirely with domestic relations matters 
such as non-support or assault and battery arising out of family 
quarrels. Cases include both misdemeanors and felonies. Pre-sentence 
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investigations are conducted to enable the court to decide whether 
to order probation. Supervision, which follows if defendant is put on 
probation, includes periodic interviews at the probationer’s home 
and sometimes at his place of employment, calls upon neighbors, 
and conferences with social workers from public or private relief 
agencies who have any relevant information. Almost all persons under 
the supervision of this section make payments to it for family support 
and operate on a budget prepared by the probation officers. In the 
year ending June 30, 1946, a total of 1491 probationers paid in a total 
of $252,868.74 for such family support. 

The third section of the Probation Department is the Women’s 
Section which conducts pre-sentence investigations of women who 
have been found guilty of criminal offenses. Typical cases are 
those involving neglect of or cruelty to children, contributing to 
juvenile delinquency, sex offenses, and drunkenness. In making 
recommendations to the court as to probation and in supervising 
probationers, special emphasis is laid upon rehabilitation of the 
offender. 

The fourth section, called the Men’s Section, is staffed by 11 pro- 
bation officers who in the year ending June 30, 1947, conducted 1924 
pre-sentence investigations. One or more members of this staff are 
assigned to each judge hearing misdemeanors. They interview pris- 
oners before trial, stand beside the judge as the defendants are called, 
and make recommendations when guilt has been determined. One 
probation officer with specialized training and experience is perma- 
nently assigned to investigate persons charged with drunkenness. 
Most of the chronic repeaters are known to him. Supervision of 
felony and misdemeanor cases is carried on by a staff of 18 probation 
officers, each of whom spends one day a week at the probation office 
and the other days making calls. 

The entire probation department of the Recorder’s Court, during 
the year ending June 30, 1947, conducted 3,380 pre-sentence investi- 
gations and supervised 5,732 probationers. A total of $299,756.46 
was collected for family support from those on family budget super- 
vision. 

The Juvenile Court of Wayne County has 56 probation officers. 
Twenty-three of these officers deal with delinquent boys and 15 with 
delinquent girls. A section of the probation department dealing with 
dependent and neglected children has a staff of 15 officers. The 
function of this section is to remove children from the custody of 
parents and through private social agencies place them in boarding 
homes where they will receive proper care. It is clear that the proba- 
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tion officers dominate the procedures and practices of the court 
throughout the entire period of contact with the child. 

The Juvenile Court operates a Detention Home with a staff con- 
sisting of a superintendent, a boys’ supervisor with 35 employees, 
a girls’ supervisor with 35 employees, and a staff of eight teachers. 

One of the city courts in Wayne County employs a probation officer 
and another refers its probationers to the probation department of 
the Circuit Court under a privilege accorded by that court to any 
other court in the county. 

A general statute authorizes the appointment in each circuit of an 
officer known as the “friend of the court’’ to enforce delinquent 
support payments and supervise the care of minor children of di- 
vorced parents. The activities of the “friend” have grown steadily 
in Wayne County until the full-time staff of this officer now numbers 
more than 100 persons. 

All pending divorce cases involving minor children are promptly 
investigated to ascertain the amount necessary to support the wife 
and children, and a report is filed in each case, with a recommenda- 
tion of the “friend’’ upon which the court bases an order for tempo- 
rary alimony and custody of the children. In 1948 there were 8,122 
such reports and recommendations filed. In current practice these 
recommendations are adopted by the court unless the father serves 
notice three days before the hearing that they will be objected to. 
Such objections are seldom made. Where petitions are filed for change 
of custody, modification of orders for support or alimony, or other 
matters, further investigations are made by the “friend’”’ and recom- 
mendations made. Attempts at reconciliation are made in every 
divorce action where the defendant has appeared. Supervision is 
maintained, so far as appears necessary, of minor children of divorced 
parents for the purpose of ensuring proper care, facilitating adjust- 
ment to the new conditions, starting Juvenile Court proceedings in 
case of neglect or abandonment, placing children in boarding homes 
in proper cases, and doing a variety of other things for their welfare. 
In pro confesso divorce cases attorneys from the “friend’s’’ office 
check the files for irregularities, and no case is docketed for hearing 
until the files are approved. 

Under a recent statute the ‘friend’? has taken over the work 
formerly done by social welfare authorities of investigating cases of 
illegitimate children and making recommendations for care and sup- 
port. There were 3,995 cases of this type in 1948. 

One of the chief functions of the “friend of the court”’ is the collec- 
tion of alimony and support payments. These payments are all 
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required to be made to him. The staff employed in their collection 
and disbursement consists of a director, 12 legal assistants and 14 
stenographer-clerks. In 1948 there were 35,393 complaints received 
of defaults in these payments. Action on such complaint is taken by 
the “‘friend’s”’ office through contempt citations. 

A cashier and 14 assistants are required to handle the money 
collected for alimony and support. In 1948 this amounted to $7,646,- 
439.33. 

Another field in which the activities of the courts have been 
vastly extended by the use of supplementary administrative agencies 
is that of mental disease. All but one of the courts operating in Detroit 
have set up machinery for dealing with mental cases. 

The Circuit Court employs the services of psychiatrists in private 
practice as a part of its pre-sentence investigation, and its probation 
officers frequently refer probationers to psychiatrists upon the court’s 
order. 

The Recorder’s Court has established a complete psychopathic ie 
clinic consisting of a director, an assistant director, two psychia- i 
trists, a medical doctor, nine psychologists and a staff of stenographic i 
and clerical workers. The clinic examines, diagnoses, and submits 
written reports and recommendations respecting persons referred by 
the court, subsequent to determination of guilt but prior to sentence, 
in order to guide the court in sentencing or determining conditions of 
probation. Individual judges of the Recorder’s Court vary widely in 
their use of the services of the clinic indicating a lack of sufficient 
centralized control within the court organization. In 1947, 1,924 
cases were referred to the clinic. 

Prior to 1947 a Clinic for Child Study had been maintained by 
public and private charitable agencies, but since that date it has 
become an official part of the Juvenile Court. Its staff consists of 
psychiatrists who are staff members of various public hospitals 
located in Detroit. They are assigned on a part-time basis to perform 
services for the court. 

It is obvious that the organizational problems involved in this vast ' 
system of auxiliary administrative agencies are extremely complex. }: 
There would seem to be a considerable duplication of facilities which 
might be reduced by a centralization of services and either a central- 
ized pool of information to which all the courts could resort or a 
convenient system for exchange of information. Such problems are 
new, and they cannot be properly solved without a complete emanci- a 
pation from the traditional concept of the nature and function of the i 
courts. Their incidence may be postponed in areas where the popula- 
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tion is not heavily concentrated, but sooner or later the demand for 
social services of this type will spread to the smaller communities 
which will insist upon having what the large cities enjoy. Hence, 
means will have to be found for so organizing the court system that 
all parts of the state will share in these social benefits. 


III. 


The pre-trial conference is potentially the most effective instrument 
for shortening, simplifying, and cheapening civil litigation that has 
ever been devised. It is comparatively new in this country. First 
employed in the Circuit Court in Detroit, Michigan, it was subse- 
quently adopted in the Superior Court in Boston, Massachusetts. 
On the basis of its great success in those cities it was authorized, but 
not required, by the new federal rules which gave it nation-wide 
publicity. This has already resulted in its use in some of the state 
courts. 

But it has not been taken with sufficient seriousness by the judges 
and lawyers in most jurisdictions. Even in Michigan where the device 
originated and where it has long been compulsory in the circuit in 
which Detroit is located, comparatively little use has been made of 
it in other circuits. 

It is quite possible that one reason for its slow acceptance as an 
integral part of our ordinary judicial processes is the want of a defi- 
nite procedure regulating its use. It may be too flexible and informal. 
The legal profession feels uneasy with any device which lacks fixed 
and definite rules and which is not implemented with adequate 
forms and precedents. 

However, since all pre-trial hearings are designed to accomplish 
the same general purposes, and since all of them must operate under 
quite similar conditions and deal with substantially similar material, 
it should be possible to derive from the various methods employed 
by different courts and judges certain general forms of procedure 
which would facilitate their operation without unduly restricting 
their flexibility. 

The purposes of the pre-trial conference are well enough stated in 
Federal Rule 16. Five specific purposes are expressly mentioned, 
followed by a sixth embracing “‘such other matters as may aid in the 
disposition of the action.’’ Analyzing the device as a whole, it seems 
designed to serve at least four general purposes: 


1. To identify, designate, and clarify the true issues, and elimi- 
nate apparent issues which present no real controversy. 
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2. To facilitate proof by means of stipulations regarding (1) ad- 
missions of facts and genuineness of documents, (2) waiver of 
formal proof of documents and things, (3) physical or mental 
examination of the person, (4) inspection of books or property, 
(5) interrogatories and depositions, (6) limitation upon the number 
of witnesses, (7) references to a master to make findings, and 
(8) other similar matters. 

3. To offer a convenient opportunity for disposing of pre- 
liminary matters such as dismissal, change of venue to another 
division, judgment on the pleadings, summary judgment, con- 
solidation of cases, separation of issues for trial, fixing the date of 
trial, ete. 

4. To encourage settlements. 


As for identifying and designating the true issues, two methods 
appear to have been used for this purpose. In one the judge himself 
examines the file of the case in advance of the hearing and by analyz- 
ing the pleadings and other papers on file makes a preliminary deter- 
mination of the essential issues. This obviously imposes a substantial 
burden upon the judge. At the hearing he states in the presence of 
counsel what he conceives to be the nature of the case and the real 
issues involved, and by mutual discussion an agreement is thereupon 
reached as to what matters of law or facts are in dispute. This agree- 
ment is then dictated into the record of the pre-trial hearing as an 
order limiting the scope of any subsequent trial that may take place. 


Under the second method, instead of carrying the main burden of 
preparation himself, the judge requires counsel for each party to 
participate in the preparation by filing and serving, in advance of 
hearing, proposed findings of fact and conclusion of law covering the 
case as counsel sees it. As to each finding a memorandum may be 
required stating the nature of the evidence by which counsel proposes 
to establish it, and as to each conclusion of law a reference may be 
required to any controlling statute or judicial decision. This procedure 
not only aids the judge in obtaining an accurate understanding of 
the case but compels counsel to make a careful study of it in advance 
of the conference. By this means both judge and counsel are prepared 
to act promptly and effectively in agreeing upon an order designating 
or eliminating various issues of law and fact. 

Rules could certainly be framed which would make it unnecessary 
to notify counsel in advance of the hearing of the necessity for 
preparation, as Judge Laws has felt obliged to do in the District of 
Columbia. The notice which he has used is: 
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Lately it has been noticed that a number of counsel at pre-trial 
hearings have not been sufficiently prepared to adequately con- 
duct the hearings. It is important that a full and frank discussion 
of facts should be had at pre-trial hearings and also that points 
of law with relation to the cases should have been studied prior to 
the hearing, to the end that untenable issues may be eliminated. 
Moreover, counsel should not appear at pre-trial hearing with- 
out having discussed with their clients the possibility of com- 
promise settlements. In cases where actual financial losses are 
claimed, an accurate up-to-date statement should be prepared 
and be available. In personal injury cases counsel should have 
the advice of a competent physician with respect to claims of 
personal injuries, so as to be able to inform the court at pre-trial 
as to what will actually be claimed rather than what is claimed 
in the declaration filed fourteen to twenty months previously. 
Wherever cases involving many documents or complicated issues 
are called, it will be of assistance if counsel arrange to confer 
prior to pre-trial hearings. 

As for facilitating proof, the ordinary machinery established for 
making proof contemplates a strictly adversary proceeding in which 
the proponent must carry the burden of affirmatively establishing 
admissibility. This frequently makes it necessary to incur much 
expense and inconvenience to satisfy formal requirements of proof 
such as calling custodians of books or documents or persons having 
knowledge of handwriting, establishing the regularity and authen- 
ticity of entries in books of account, proving the authorship of letters 
received through the mails, laying a foundation for introducing 
secondary evidence, dispensing with the testimony of attesting wit- 
nesses, authenticating copies of public documents, justifying the use 
of maps, diagrams and charts, etc. Any or all of these requirements 
may be waived by the parties as a means of avoiding expense and 
delay, and the pre-trial conference offers a convenient occasion for 
fixing the scope and terms of such waivers. 

In one federal case, unreported, where a large number of documents 
were involved, the pre-trial order recited stipulations in regard to 
the genuineness of documents and to the use of copies of original 
documents with 98 pages of listed items of exhibits. 

Subsequent resort to compulsory discovery processes may also be 
limited or avoided by considering at the pre-trial hearing what dis- 
covery ought to be had by way of inspection of documents or things, 
mental or physical examination, interrogations, admissions, and 
depositions. The pre-trial discussion is likely to indicate the particu- 
lar matters regarding which the several parties are in need of material 
information which can be furnished by their adversaries. The pre- 
cise nature and extent of the desired information and the conditions 
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under which it should be offered can readily be fixed by the stipula- 
tions set forth in the pre-trial order. Such a method of dealing with 
discovery in connection with the identification and designation of the 
issues will tend to prevent expensive discovery excursions into matters 
not really involved in the case and to restrict the methods by which 
discovery is to be obtained to those which are most economical and 
convenient. 

Cases sometimes involve operative or mechanical processes which 
are so complicated as to lead the parties to provide special devices 
for exhibiting them at the trial. The need for such devices may 
appropriately be taken up at the pre-trial hearing. In a case where a 
party spent several thousand dollars preparing elaborate illustrations 
and exhibits in the form of photographs and moving pictures to be 
used at the trial, it was held that this expense could not properly 
be taxed against the unsuccessful opponent where it had not been 
approved by the court at the pre-trial hearing.® 

To make the pre-trial hearing most effective in simplifying and 
facilitating proof, the items of evidence upon which the parties 
intend to rely should be clearly shown at the hearing. This may be 
accomplished by the filing and serving, in advance of the pre-trial 
conference, of proposed findings of fact with a specification under 
each of the character of the evidence by which it is to be established. 
Where such proposed findings are not used, lists of items of proof to 
be dealt with at the conference may be required in advance from 
each of the parties, and the stipulations to be embodied in the order 
can then be readily passed upon item by item. In lieu of such lists the 
judge may request the exhibits themselves to be brought to the pre- 
trial hearing where they can be dealt with one at a time or group by 
group with a view to eliminating all unnecessary expense, delay, and 
trouble in making them available as proof. 

As a means of avoiding unnecessary expense in carrying on pro- 
ceedings for discovery, there will be an advantage in holding the pre- 
trial conference as soon as possible after the pleadings are filed. On 
the other hand, stipulations regarding the narrowing or elimination 
of issues can usually be made more effectively after the parties have 
thoroughly canvassed the possibilities of proof by the use of discovery. 
Experience ought to show whether an earlier or later date will be 
likely to yield the greater benefits and how far early hearings may be 
advantageously supplemented by adjourned hearings at later dates. 

Some judges in effect postpone the pre-trial conference to the date 
set for the trial itself by undertaking, before the trial is actually begun, 


® Gotz v. Universal Products Co., 3 F.R.D. 153 (Del. 1948). 
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the segregation and elimination of issues and the obtaining of admis- 
sions regarding facts and documents. It is doubtful, however, whether 
this should be considered in any true sense a pre-trial hearing, for 
it does nothing to reduce the burden of preparation for trial or to 
relieve witnesses from the duty of attendance. It merely constitutes 
a very desirable feature of the trial itself in cases where no real pre- 
trial hearing has been held. 

Regarding the disposition of preliminary matters at the pre-trial 
hearing, if it should appear on such hearing that the court lacks 
jurisdiction of the case, or that the action or some part of it should be 
dismissed on the merits, or that the pleadings are such that judgment 
should be rendered thereon, or that a summary judgment ought to be 
entered, every consideration of efficiency and convenience would 
demand that the proper order or judgment should then and there be 
entered subject to such continuance, if any, as justice might require. 

Orders prescribing or limiting subsequent proceedings in the cause 
such as change of venue, consolidation of cases, separation of issues 
for trial, and fixing the date of trial are also appropriate on the pre- 
trial hearing as are orders for adjourned sessions of the pre-trial 
hearing itself. 

Some judges use a form of notice of pre-trial hearing containing a 
warning that the court may proceed to judgment on such hearing. 
Perhaps a broader notice should be employed making special reference 
to the various preliminary matters which might be brought up for 
determination. 

One of the major purposes served by the pre-trial conference is to 
afford a convenient occasion for discussing the possibilities of a settle- 
ment. It is always embarrassing for one party to suggest settlement 
to the other because such a suggestion may be thought to carry the 
implication that the party lacks confidence in his case. When, how- 
ever, the discussion of settlement comes up in the regular course of 
procedure as a normal part of the pre-trial conference and at the in- 
stance of the presiding judges, this cause of embarrassment dis- 
appears. 

The exact position and the degree of importance to be assigned to 
this feature of the pre-trial conference are matters regarding which 
there is a considerable difference of opinion. Some judges, considering 
this the chief purpose of the proceeding, open the conference with a 
request for suggestions of settlement and deal with other features of 
the conference as more or less incidental to that fundamental aim. 
Other judges conduct the pre-trial conference on the assumption that 
a trial is expected to take place and that the chief purpose of the con- 
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ference is to reduce as far as possible the time, money, and effort 
which must be expended by parties, counsel, witnesses, and the court 
both in preparing for it and carrying it through. These judges believe 
that settlements are usually based upon an understanding by each 
of the parties of the elements of strength and weakness in their several 
positions, and that when these elements are exposed by the pre-trial 
discussions, admission, and stipulations, the foundation for a settle- 
ment has been laid, and its consummation will require comparatively 
little direct aid from the judge. 

The effect of these two views as to the emphasis to be placed on 
settlements is likely to be reflected in the procedure employed in 
administering the conference. If settlement is the primary objective, 
less attention will probably be given to detailed stipulations for 
facilitating proof and to the dispostion of preliminary matters, 
because in the event of a settlement they will become unnecessary. 

It would seem, therefore, that the maximum benefit from the pre- 
trial conference would be obtained if it were administered primarily 
for the purpose of designating and eliminating issues and facilitating 
proof and disposing of preliminary matters. Attempts at settlements 
should play a secondary role. 

That the pre-trial conference is an exceedingly effective means for 
bringing about settlements is shown by the experience of the Circuit 
Court in Detroit where all cases when ready for trial are set down 
for pre-trial hearings. The annual reports of the Judicial Council 
of Michigan give the Detroit figures regarding final disposition on 
pre-trial hearings. For the last three years the figures are: 


1946 1947 1948 Average 


1935-1948 
Total number of cases 
ready for trial.......... 8,159 6,355 7,902 5,857 
Total number of cases 
disposed of by trial..... 2,181 1,448 1,892 2,262 


Number finally disposed 

of on pre-trial hearing... 5,978 4,907 6,010 3,595 
Percentage of cases dis- 

posed of on Pre-trial 

hearing................ 73.27% 77.21% 76.06% 61.38% 


IV. 


The well known weaknesses of the jury system which are particu- 
larly glaring in those jurisdictions where the common law safeguards 
have been abandoned and judges are not allowed to express to the 
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jury their views on issues of fact, will not be discussed at any length. 
It has been frequently pointed out that service on the jury is itself 
a burden to the jurors and an expense to the public, that the process 
of impanelling a jury at the trial is burdensome to the parties and 
to the judge and frequently a scandal to the court, that the almost 
inconceivably intricate and technical rules of evidence are largely 
due to the use of juries, that instructions to juries are prolific sources 
of error, and that it is because of the jury that errors as to matters of 
fact cannot be corrected by the trial court or by the appellate court 
on review without recourse to that expensive remedy, a new trial. 

But I wish to suggest another reason for reducing to a minimum 
the use of juries in civil cases, namely, that, in general, verdicts of 
juries and decisions of judges are almost identical in similar cases, 
and therefore there is no advantage to be derived by anyone from 
employing a jury. This suggestion is based on a statistical study made 
sometime ago of 1,656 judgments rendered in six counties in Michi- 
gan, 1,175 of them in Wayne County where Detroit is located and 
481 of them in five other typical counties.'° 

The first question was: Do juries and judges differ in their dis- 
tribution of verdicts as between plaintiffs and defendants, and if so, 
how? Since justices of the peace have been found to give plaintiffs 
99% of the judgments," juries might be expected to favor plaintiffs. 
In Wayne County, in 391 contract cases, it was found that juries 
gave verdicts to plaintiffs in 76% of the cases, and the court found for 
plaintiffs in 72% of the cases. In 403 tort cases plaintiffs won in 64% 
of the jury cases and in exactly the same percentage of court cases. 
Only those cases were used in which the same type of party, individual or 
corporation, was found on both sides so as to eliminate this possible 
element of prejudice. It was clear that plaintiffs had practically the 
same chance before the court as before the jury. In the outlying 
counties plaintiffs won before the court in 79% of tort and contract 
cases and before the jury in 57%, probably an accidental discrepancy 
due to the small number of cases used. 

The second question was: Do juries and judges differ in their 
distribution of verdicts as between individuals and corporations 
when they are adversary parties? It has generally been supposed that 
juries favored individuals. In 381 cases in the six counties where there 
were individuals on one side and corporations on the other, juries 
favored the individuals in 53% of the cases and the corporations 





102 Rep. Jup. Councit or Micu. 41-73 (1932). 
4 Rep. Jup. Councit or Micn. 170 (1934). 
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in 47%, while the court gave 50% of its decisions to the individu- 
als and 50% to the corporations. The 3% advantage which indi- 
viduals enjoyed from juries is too small to be significant, and it 
seems fair to conclude that there is substantial identity in the attitude 
toward parties taken by courts and juries when trying cases with 
individuals on one side and corporations on the other. There is prob- 
ably nothing to be gained or lost by either an individual or a corpora- 
tion through the use of a jury. 

The third question was: Do judges and juries differ in their assess- 
ment of damages? Are juries likely to assess larger damages than 
courts? In Wayne County in contract cases the average jury verdict 
was $2,225, and the average recovery from the court was $2,063 
(excluding two abnormally large recoveries totalling $600,000 which 
would have completely distorted the result). In tort cases the average 
jury verdict was $2,323, and the average recovery from the court 
was $2,161. Combining all cases the average verdict from the jury was 
$2,283 and from the court $2,110. In 302 cases of all types in the 
outlying counties the average jury recovery was $1,336, and the 
average court recovery was $1,187. 

The conclusion which seems warranted by the figures is that both 
in metropolitan and rural communities juries and courts take essen- 
tially the same view as to assessment of damages. It appeared, how- 
ever, that in cases which appeal to the emotions, such as alienation 
of affections and assault and battery, juries gave higher damages 
than courts. 

The fourth question was: Do jury and court trials differ in the 
amount of time required, and if so, how? It was found that in Wayne 
County the average length of trial with a jury was 2.8 days, and the 
average length of a court trial was 1.7 days showing a 60% excess 
time requirement in jury cases. During the six months period covered 
by these figures from Wayne County, if all the cases had been tried 
by juries the time required would have been 3,280 days, and if all 
had been tried by the court the time required would have been 1,997 
days. This advantage in favor of court trials of 1,283 days is equivalent 
to the full time of more than eight judges. Figures from the five other 
counties studied showed similar results. 

The general conclusion would seem to follow from all of these 
figures that, as triers of facts in civil cases, juries are not worth what 
they cost, and that the administration of justice would be benefited 
by eliminating the civil jury as far as it can be done without denying 
constitutional rights. 
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¥. 


As a means for effecting improvements in the judicial system, the 
judicial council has had a wide appeal in the United States. The most 
recent handbook of the National Conference of Judicial Councils 
lists 31 states as having established such agencies.!2 They have 
usually been charged with the very extensive duty of making a 
continuous study of the organization, jurisdiction, procedure, and 
methods of administration of the courts of the state. From time to time 
they are to recommend to the legislature such suitable changes as 
require legislative action and to the courts such desirable changes 
as can be made by rules of court. These recommendations are gener- 
ally made in an annual report published by the council. Officers of 
the various courts of the state are often required by the terms of the 
statute creating the council to furnish such reports and supply such 
information to the council as it may require. This enables it to pre- 
pare annual statistical tables showing the amount and character of 
the business of the courts. 

The most striking feature of the judicial council statutes is the 
character of the personnel making up the council membership. 
Although all of these acts were proposed and drawn by lawyers, the 
practitioner occupies a dominant place in only two or three of them. 
In some councils there are no representatives whatever of the prac- 
ticing bar, the whole membership consisting of judges. In others the 
membership is divided among judges, other public officials, laymen, 
and members of the bar, but practicing lawyers as such are almost 
always in the minority. All councils, it is true, are made up largely 
or entirely of members of the legal profession, but their qualifications 
are in most instances fixed with reference to the official positions 
which they occupy such as judge of this or that court, or attorney 
general, or prosecuting attorney, or chairman of the house or senate 
judiciary committee, or an officer in a bar association, or a professor 
in a law school.” 

Corresponding to the variety in the character of the personnel 
is a similar variety in the sources from which the members receive 
their appointments. Thus in California all members are appointed 
by the chief justice of the state; in Connecticut four are appointed 
by the chief justice and five by the governor; in Kansas seven are 
appointed by the chief justice and two are members ez officio. In 
Kentucky all higher court judges are members ez officio; in Maryland 





122 HANDBOOK, Nat. CONFERENCE oF JupiciaAL Counciis 157 (1942) [Two 
councils have since been added. See Shafroth, this issue, p. 608.] 


13 Jd. at 160-164. 
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and Massachusetts, and in Michigan with one exception, all are 
appointed by the governor; in Ohio three are chosen by the supreme 
court, two by lower court judges, three by the governor, and one is 
a member ez officio; in Texas three are chosen by the supreme court, 
two by the state bar association, one by the president of the state 
university, three by the governor, and seven are members ez officio.'4 

This extraordinary diversity in the character of the personnel and 
the sources of its selection is no doubt due to a desire to create an 
agency in which can be brought together the views of those who look 
at the operation of the judicial system from all the various angles of 
active experience and scholarly study. The judges drawn from each 
court see the particular problems involved in their several jurisdic- 
tions; the attorney general looks at law enforcement in its relation to 
the State and to public authorities; the prosecutors see it in its 
relation to crime; the civil practitioner is concerned with its effective- 
ness in protecting private rights; the law teacher views it in its wider 
implications. A body so constituted would be well qualified to deal 
with the problems of judicial administration in such a way that none 
of the elements in society would be unfairly exploited for the benefit 
of others. 

But no matter how competent the members of such a council may 
be and no matter how broadly they represent the various interests 
concerned with the administration of justice, they will not be able, 
from their own knowledge and experience alone, to deal with problems 
as complex as those involved in the operation of the judicial system. 
A thorough understanding of such problems requires extensive re- 
search—historical, observational, statistical and comparative—both 
in the library and in the field. This cannot be carried on by the 
members of the council in person but will require the services of re- 
search workers who can devote their time to such investigations 
under the general direction of the council. An organization for research 
would therefore seem to be an indispensible adjunct of an effective 
judicial council. 

The Judicial Council of Michigan has always had the aid of the 
research facilities of the Law School of the University of Michigan. 
Without it none of the extensive studies which the council has 
published could have been carried out. But a research organization 
under the full control of the council and subject exclusively to its 
direction would be far more effective. This seems to be the situation 
in which the New York Judicial Council is fortunate enough to be. 
For the last half dozen years for which figures have been published 


14 HanpBooK, Nat. Conference of Judicial Councils 165-167 (1942). 
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by the National Conference of Judicial Councils, the Judicial Council 
of New York has had appropriations of about $30,000 a year." It 
has employed the very able services of Mr. Leonard S. Saxe as its 
executive secretary and director of research. All its recommendations 
are supported by comprehensive research studies which orient the 
Council’s proposals with the historical development and current 
status of the matters under consideration. These are all published in 
the annual reports of the Council and distributed widely. The Council 
collects comprehensive statistics regarding the work of the courts 
and publishes them in the form of tables in its annual reports. These 
tables themselves frequently constitute valuable supporting data for 
proposed innovations in the judicial system. The 15 volumes so far 
published, each comprising about 300 pages, are a veritable mine of 
information regarding the many problems of court organization, 
operation, and procedure with which the Council has concerned itself. 

In West Virginia the Judicial Council, whose duties included a 
study of the entire judicial system and timely recommendations 
regarding its improvement, has been designated as an advisory 
committee to aid the Supreme Court of Appeals in exercising the rule- 
making power, has been authorized to organize a bureau of statistics, 
and has been assigned the services of the faculty of the college of law 
of West Virginia University as a bureau of research to report on 
matters within the scope of the Council’s investigating powers. No 
grant of funds, however, to the college of law accompanied this 
assignment of duty to its faculty." 

A new approach to the problem of providing adequate research 
facilities for the study of the judicial system has been made in New 
Jersey where the office of Administrative Director of the Courts has 
been created carrying a salary up to $15,000 a year with provision 
for employing assistants. Among the duties of the office are the ex- 
amination from time to time of the operation of the courts, the in- 
vestigation of complaints with respect thereto, and the formulating 
and submission to the chief justice of recommendations for the im- 
provement thereof.!” 

The principal function, however, of the Administrative Director 








16 HanpBooK, Nat. Conference of Judicial Councils 170 (1942). 

1% W. Va. Acts of 2nd Extra Session 1933, c. 71. 

17 N.J. Laws 1948, c. 354. A somewhat similar act was passed by the legislature 
of West Virginia in 1945 establishing an ‘Administrative Office of the Supreme 
Court of Appeals’ with a director responsible to that court whose duties are 
similar to, but less extensive than, the duties of the director under the New 
Jersey act. W. Va. Acts 1945, c. 41. But this act has not been “activated” by 
the court. See AMerIcAN Bar AssociaTION HANDBOOK, THE IMPROVEMENT OF 
THE ADMINISTRATION OF JUSTICE 23 (1949). 

































PROBLEMS OF A STATE COURT SYSTEM 605 





July] 


of the Courts of New Jersey, who is directly responsible to the chief 
justice of the state, is supervisory. He is to examine the administra- 
tive methods, systems, and activities of the judges, clerks, steno- 
graphic reporters, and employees of the court. It is his duty to make 
recommendations in regard thereto, examine the state of the dockets 
of the courts, secure information as to their needs for assistance, 
prepare statistical reports of the business of the courts, prepare and 
submit budget estimates for the maintenance and operation of the 
courts, make necessary arrangements for the accommodation of the 
judges and clerks and for furnishing them with equipment and sup- 
plies, and investigate and report on the expenditure of public moneys 
for the maintenance of the courts."® 

In Wisconsin the Supreme Court Advisory Committee performs 
the same functions as the ordinary judicial council in respect to the 
improvement of procedure by rules of court.!® But, unlike the typical 
judicial council, its authority does not extend to the remainder of 
the vast field of judicial administration where improvements must 
be made, if at all, by legislation. Both of these functions should be 
combined in one body which would report its recommendations to 
the court regarding changes in the rules and to the legislature regard- 
ing other changes in the judicial system. Such a body would occupy 
a peculiarly favorable position because of the availability of the 
recently created Legislative Council. Recommendations from a ju- 
dicial council regarding proposed legislation, which would undoubt- 
edly go directly to the Legislative Council, would presumably be 
received by that body with the same interest as recommendations 
regarding the court rules are now received by the Supreme Court 
from the Advisory Committee. Coming from the same source, recom- 
mendations of both types could be supported by studies made by 
the same research organization. If an administrative office of the 
state courts were then to be created and brought under the jurisdic- 
tion of or into cooperation with the judicial council, an efficient uni- 
fied agency might be established for the supervision of the courts 
and the continuous development of a more satisfactory administra- 
tion of justice. 





18 N.J. Laws 1948, c. 354. This act is substantially identical with the Model 
Act to Provide for an Administrator for the State Courts, approved by the Com- 
missioners of Uniform State Laws in 1948. The text of the Model Act may be 
found on pp. 27-28 of the Handbook mentioned in the preceding note. 


19 Wis. Strat. § 251.18 (1947). 

















































JUDICIAL STATISTICS 


WILL SHAFROTH* 


Efficient judicial administration requires the establishment of 
business-like methods. Chief Justice Fred M. Vinson of the Supreme 
Court has called this the most important and challenging project 
facing the American bar. In a recent speech to the Conference of 
State Court Chief Justices, he listed these essentials for a proper 
administration of the courts: (1) a business manager who knows the 
conditions of the business and its productive capacity; (2) a knowl- 
edge of the number and amount of incoming orders, the amount and 
rate of production, and the inventory on hand; (3) flexibility in 
placing the personnel where work is to be done when it is needed; (4) 
meetings and consultations of the staff; (5) a knowledge of costs. He 
might also have added, the best available method of personnel 
selection. 

It is obvious that no business can be conducted without an accurate 
knowledge of the amount of work to be done, of the amount which 
has been done, and the amount remaining to be disposed of at any 
given time. Although there is no comprehensive state-wide system of 
judicial statistics in Wisconsin, individual judges know pretty well 
whether or not they are keeping up with their work load. If this is true, 
then what is the need for setting up complicated machinery for 
collecting and publishing statistics to add to the already heavy 
amount of legal literature? 

The answer lies in the fact that there must be some overall picture 
of the work of the judicial machinery. The modern judicial trend is 
toward a unified court system with some superintendence exercised 
by the chief justice, the judicial council, or, in the federal system, the 
courts of appeals. This permits a flexibility in judicial assignments and 
additions to the judicial personnel where necessary. But whether or 
not one is willing to provide for any such superintendence, it is advan- 
tageous for the bench and bar to know the amount of judicial business 
in the various courts. Information as to the business of the circuit 
courts of the state would be useful to the Board of Circuit Judges, 
the chairman of which has power to request transfers and to collect 
statistics. The Board of County Judges also seems to have the power 
to collect statistics, although it does not have power to arrange 
judicial transfers. 


* Chief of the Division of Procedural Studies and Statistics, Administrative 
Office of the United States Courts, Washington, D.C. 
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In an address before the Wisconsin State Bar in 1938, Chief Justice 
Rosenberry said: 

Even if it should be found that the Supreme Court has such 
power [the power of supervisory control over inferior courts], 
it is not properly implemented and equipped to exercise it. Before 
anything of consequence can be done in the coordination and 
unification of the work of the circuit courts, it is my opinion that 
some means would have to be provided for assembling informa- 
tion as to the state of the calendars of the various circuits. When 
assembled the information would have to be digested, analyzed, 
and the result set out in some systematic form. . . . Certain it is 
that any plan for unifying and coordinating the work of the circuit 
courts on the administrative side must include a provision for 
obtaining a factual basis for the work. This would not be an im- 
possible task, nor would it be a difficult one after a proper method 
was devised. 

The elementary requirements of such statistics are periodical 
reports showing the flow of cases through the courts. These reports 
would enumerate the cases of various types on hand at the beginning 
of the reporting period, the cases commenced, those which were 
terminated, and those on hand at the end of the period. The elabo- 
rateness of the classification system depends on the facilities available 
and the usefulness of such subdivisions. For example, in the United 
States District Court for the District of Columbia, which has local 
as well as federal jurisdiction, the total number of civil cases means 
very little. Almost one-fifth of them are insanity cases which are 
invariably referred to the Mental Health Commission and take no 
appreciable amount of court time, and about one-fourth are divorce 
cases, 75 percent of which are non-contested. Thus, to find out 
what the work load of that court is, there must be a breakdown as 
to the kinds of civil cases filed. The number of cases alone does not 
tell the amount of work involved. 

In the federal system as well as in some states, information is pub- 
lished showing how long it takes for a case to go through each of the 
courts. This gives a further indication, in addition to the figures of 
disposition and pendency, as to the courts which are behind. It also 
furnishes a competitive stimulus by publication of the figures. A 
report as to trials is also included in most systems of judicial statistics. 
In some cases the amount of work done by the individual judge is 
attempted to be measured by reports of hours or days in court. 

The federal statistical organization is geared to give the most 
complete statistical information of any existing system. The clerk of 
each district court and court of appeals sends to the Division of 
Procedural Studies and Statistics of the Administrative Office of the 
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United States Courts and individual card report for each case which 
is begun and for each case which is terminated. The report form 
differs for civil, criminal, and bankruptcy cases. Civil and criminal 
cases of the district courts are reported on standard IBM cards. More 
than 225,000 individual cards are mechanically processed each year. 
By statute, the Administrative Office is required to prepare quarterly 
statistics, which are circulated to all federal judges and clerks. An 
annual report is published containing tables dealing with the courts 
mentioned above, four special courts, and the Supreme Court of the 
United States. 

While this system justifies itself for federal purposes by the accurate 
and complete information provided, such a system is probably not 
feasible for Wisconsin. A method based on the work now being 
successfully carried on in a number of states, under the direction of a 
judicial council, might serve the state better. At the present time, 
33 states have judicial councils which vary exceedingly in activity 
and results. Judicial statistics are compiled and are usually published 
by the councils in 23 states.' In general these councils are more 
effective if they have a sizeable appropriation from the legislature 
and a small staff to do the work. 

Because the judicial councils use a single periodic report which 
totals all cases of various kinds, they do not present as detailed a 
description of the work of each individual court as is shown by the 
federal statistics. 

The cost of these judicial councils varies greatly—from the Cali- 
fornia council’s $77,000 annual appropriation, to $12,500 in West 
Virginia, and $5,500 in Kansas. It would seem that there should be a 
full time executive secretary of the judicial council with such assist- 
ance as is needed. 

The efficiency of the judicial system in New Jersey, as set up by 
constitutional amendment in 1947 and as administered by the Chief 
Justice with the aid of the Administrative Director of the Courts, is 
very impressive. A recent statement of Chief Justice Arthur T. 
Vanderbilt gives some idea of the contribution of judicial statistics 
to this efficiency: 

A year ago the new judicial system was a mere blueprint in 
the new Constitution of 1947. Everyone, to be sure, expected 


much of the new judicial establishment, but the proof of the 
pudding is in the eating thereof. The figures summarized in the 





1 Alabama, California, Connecticut, Georgia, Indiana, Kansas, Kentucky, 
Massachusetts, Michigan, Minnesota, Nebraska, New Hampshire, New Mexico, 
New York, North Dakota, Oklahoma, Rhode Island, South Dakota, Tennessee, 
Texas, Utah, Washington, West Virginia. 
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Administrative Director’s comment demonstrate statistically 
the efficiency of the new system. With three less appellate judges 
the Supreme Court and the Appellate Division of the Superior 
Court by June 30th cleared their dockets of all ready appeals, 
having decided 60% more matters in 73% less time than their 
predecessor courts. The Chancery Division with three less judges 
and the matrimonial branch thereof with five less judges closed 
the year with only 64 cases and 88 matters respectively per judge 
on their case lists, and so are well on their way toward currency in 
operations. The Law Division disposed of 98% more cases than its 
predecessor courts, the County Courts of 77% more, due largely 
to the general employment of pretrial conferences. The District 
Courts, organized for the first time throughout the State on a 
county basis, not only disposed of more cases than any other civil 
court (28,067 matters, of which 14,073 were contested) but it is also 
substantially current with its work. The new Municipal Courts, 
which began operations on January 1, 1949, in the short space of 
six months, disposed of 209,630 cases (83.7% traffic; 16.3% non- 
traffic). The new uniform violations ticket has put an end to the 
“fixing’’ of traffic tickets, thereby increasing general respect for 
the law, the police, and these new courts. 

Gone are the days of long delayed decisions and reserved mo- 
tions. The statistics show an almost complete elimination of mat- 
ters heard but undecided. All this has been the work of the rela- 
tively few lawyers we call judges and a much larger number of 
members of the bar cooperating effectively with them. 

Nor do the statistics tell the entire story of the year’s accom- 
plishments. In any reckoning of results reference should be made 
to the better quality of judicial work resulting from studying 
the briefs in advance, and knowing what each case is about before 
starting to try it, and from the mental freedom that is only pos- 
sible when a judge is abreast of his work and is conscious that he 
is satisfying his constituency by doing his duty efficiently and 
with dispatch. 

There have been moments when it has been rumored that the 
compilation of judicial statistics, though it takes but a few 
minutes each week, has been deemed burdensome by some. A 
reading of the Administrative Director’s preliminary report and 
of my recent letter to the trial judges and county prosecutors 
equalizing the assignments for the coming year on the basis of 
the statistics contained in his report will demonstrate how 
essential these statistics are to the adequate functioning of our 
judicial establishment, especially in making possible the flexibility 
of operation which is one of its outstanding advantages. 


A careful study of this and of other judicial councils would be valuable 
in considering possible changes in Wisconsin. Notable improvements 
in the judicial system, however, must ultimately depend upon the 
continued drive and enthusiasm of the bench and of the bar for a 
more efficient administration of justice. 











THE EARLY ANTISLAVERY BACKGROUNDS OF THE 
FOURTEENTH AMENDMENT 


II Systemization, 1835-1837T 
Howarp JAY GRAHAM* 


Is antislavery constitutional theory the key to a better under- 
standing of the Fourteenth Amendment? 

In the previous article we reviewed evidence dating back to the 
Ellsworth-Goddard argument in the Crandall Case in 1834 and to 
the Report on the Black Laws of Ohio in 1835. These and similar 
materials of the fifties confirmed existence of a long background of 
usage by antislavery forces of all three concepts ultimately employed 
by Bingham and the Joint Committee in 1866. Our problem now is 
to determine whether these arguments were representative, whether 
the early and later uses are demonstrably interrelated, whether the 
constitutional theory broadcast by antislavery ‘“‘agents”’ in the thirties 
amounted to a popular constitutional shorthand which passed into 
daily thought and speech. Investigation of these problems should 
explain much about the Amendment which heretofore has been 
incomprehensible. 

Our starting premise must not be that a few early or isolated uses 
could themselves have determined later phraseology. But a discovery 
of such uses may signify others—even a whole body of coherent 
theory. We know that both the later phraseology and the antecedent 
uses have a common base and ancestry. This fact in itself is of great 
importance in understanding the natural rights theory of the framers. 
Basic to our whole inquiry are certain prepossessions concerning the 
origin and foundations of government, the nature and duty of man 
and his relations with God, and the binding obligation of government 
to protect and enforce human rights in a civil society. 

It was John Locke, with his exile’s loathing for the arbitrary power 
of the Stuarts, who systematized these principles and gave them 
their classic statement. In 1690, Locke argued: 

All men by nature are equal . . . in that equal right that every 


man hath to his natural freedom, without being subjected to the 
will or authority of any other man;. . . being all equal and inde- 





t Part I Genesis, 1833-1835, was published in the May 1950 issue. 
* B.S. (1927) Whitman College; M.A. (1930), Certificate of Librarianship 
(1939) University of California; honorary research fellow in Political Science, 
University of California; Bibliographer, Los Angeles County Law Library. 























pendent, no one ought to harm anotber in his life, health, liberty 
or possessions; for men being all the workmanship of one omnipo- 
tent and infinitely wise Maker . . . sent into the world by His 
order ... ; they are His property . . . made to last during His, not 
one another’s pleasure.* Man, not having the power of his own 
life, cannot by compact or his own consent enslave himself to 
anyone, nor put himself under the absolute, arbitrary power of 
another. Every man has a “property”’ in his own “person.’’ This 
nobody has any right to but himself. The “labor’’ of his body and 
the “work” of his hands... are... his. .. .“* Men being. . . by 
nature all free, equal and independent, no one can be put out of 
his estate and subjected to the political power of another without 
his own consent which is done by agreeing with other men, to 
join and unite into a community for their confortable, safe, and 
peaceable living, . . . in a secure enjoyment of their properties. . . . 


Thus are political societies and governments created for the protec- 
tion of antecedent human rights. Under such governments, and by 
the terms of the social compact, allegiance and protection were 
reciprocal. * 


No man in civil society can be exempted from the laws of it... 
where there is no law there is no freedom. . . . For liberty is to be 
free from restraint and violence from others.*’. . . Absolute, 
arbitrary power, or governing without settled standing laws, 
can neither of them consist with the ends of society or govern- 
ment, which men would not quit the freedom of the state of 
nature for . . . were it not to preserve their lives, liberties and 
fortunes. ** 


Certain genes of American constitutionalism were implicit in these 
sweeping natural law premises.*® The abhorrence of arbitrariness, 
which is one of the elements of due process, and the composite ideal 
of general and equal laws, which is the core of equal protection, are 
both embodied in Locke’s theory. 

Both were given their classic American statement by Jefferson in 
the Declaration. Down through the Civil War the “self-evident 
truths’ constituted for most citizens precisely what Jefferson declared 





83 LocKE, SECOND TREATISE ON GOVERNMENT ¢. 2 § 6 (1698). 

& Td. at § 27. 

8 Jd. at § 95. 

% Td. at § 4. 

87 Td. at § 57. 

88 Td. at § 137. : 

89 Corwin, The “Higher Law’ Background of American Constitutional Law, 
42 Harv. L. Rev. 149, 365 (1928), esp. 4 IV; see also Hamilton, Property Accord- 
ing to Locke, 41 Yate L.J. 864 (1932); Becker, THE DecLARATION OF INDE- 
PENDENCE (1926); SmrrH, AMERICAN PHILOsopHy oF EqQua.ity (1927); Wricurt, 
AMERICAN INTERPRETATIONS OF NATURAL Law (1931). 
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them to be—political axioms. As such they were written into the 
state Bills of Rights®® and were frequently used as rhetorical short- 
hand by statesmen. They were popularly regarded as the marrow of 
the Constitution itself. A generation which enshrines the document 
of 1787 rather than that of 1776 needs to be reminded that originally 
the Declaration not only was a part of American constitutional law, 
it was “the first American Constitution.’ 

This canonization of Locke and apotheosis of the Declaration no 
doubt arrested development of early American political and constitu- 
tional theory. Systematic thinking and criticism were retarded by 
stereotyped rhetoric and habits of thought. More serious was the 
confusion of moral with civil rights—the failure to distinguish between 
socially desirable ends and the steps and means necessary for their 
legal or constitutional attainment. Rights were interchangeably 
regarded as preexistent human ideals and as socially implemented 
and enforceable privileges or immunities. In countless arguments 
what ought to be was mistaken and substituted for what was. Abo- 
litionist theory was a monument to this imprecision. The underlying 
dualism worked its greatest confusion where constitutional rights 
were at issue. On one plane was the parchment document given 
effect by statutes and precedents. On the other was the subjective 
instrument which “guaranteed” and “declared” certain antecedent 
natural rights. The document was thus alternately shadow and 
substance—an amendable legal instrument and one which, “correctly 
interpreted”’ or “declared,’’ required no amendment! This confusion 
persisted and reached its climax in 1866. The important thing to 
remember is that the generations which indulged in these natural law 
flights employed language to convey thought. At the heart of their 
beliefs was a conviction about the nature and purpose of popular 
government. There was no unanimity of political views, general 








% See the “self-evident truths—created equal’’ or “‘born equally free” phrase- 
ology in the preamble or Declarations of Rights of the following constitutions: 
Mass. Const. (1780); Penn. Const. (1776); N.Y. Const. (1777); Deu. Const. 
(1792); Conn. Const. (1818); Va. Const. (1776); Vr. Const. (1777); N.H. 
Const. (1784). 

Perceiving the uses made of the Virginia phraseology during the Revolution 
other southern states omitted it as did the first Constitution of New Jersey. 

% Fg., JoHN PaRRISH, REMARKS ON THE SLAVERY OF THE BLACK PEOPLE 
30 (Phila. 1806); ‘‘The Constitution of the United States is the fundamental law; 
fits] leading features . . . are set forth in the Declaration of Independence . . . ‘We 

old . . . created equal.’ ’”’ Parrish (1729-1807), a Baltimore Quaker disciple of 
Woolman and Benezet, argued that the nonintercourse resolution of 1774, the 
Declaration of Independence, ‘‘the Bill of Rights, the Conventions in the different 
states, and the Constitution of the United States” all were of one piece and effect. 
Any departure from their high purpose, ‘calculated . . . to enslave a particular 
race ... after having proclaimed that all have an inalienable right to ‘life, liberty 
and pursuit of happiness’ would be ignoble and below the dignity of men.” 
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propositions decided no concrete cases; ‘‘certain unalienable rights,” 
in practice were neither “certain” nor ‘unalienable.’’ Yet these 
difficulties and disagreements were over means not ends, over minor 
not major premises. The dominating thought was the idea that 
governments were instituted for purposes of protection and ‘derived 
their just powers from the consent of the governed.” 

The matter that merits study is the use the antislavery movement 
made of these principles. By insisting that the Lockean affirmations 
be given universal human rather than restricted racial application, 
this movement laid the groundwork for substantive due process and 
effectively spawned the inchoate concept of equal protection of the 
laws. In time it successfully developed and established a new sec- 
ondary constitutional principle.*? This principle, as Congressional 
debates of the sixties make clear, was tacitly assumed by many at 
the adoption of the Thirteenth Amendment, and was regarded as 
implicit in the Fourteenth. It was finally made explicit, yet only with 
regard to the right of suffrage, by the additional guarantee in the 
Fifteenth Amendment: “The right of citizens of the United States 
[that is, to fundamental human rights] shall not be denied or abridged 
by the United States or by any State on account of race, color or 
previous condition of servitude,”’ that is, shall be fully accorded and 
protected, irrespective of these extraneous factors.” 

To a generation more sophisticated in draftsmanship, all this seems 
incredible. Yet these omissions and assumed interpolations were 
reasonable enough. Like the new secondary constitutional principle, 
they were products of the American’s predilection for natural law on 
the one hand and of the slowly crystallizing repugnance to slavery 
on the other. 

For eighty years historians of abolitionism have been gathering 
evidences of this institutional impact.® A five-point summary of their 





% The idea that race and color were arbitrary, capricious standards on which 
to base denial of human rights was implicit in all abolitionist attacks on discrimina- 
tion and prejudice. Yet it was when the constitutional-legal attack began to 
reinforce the religious one that such arguments became explicit and the concept 
of an arbitrary classification developed. Lawyers like Ellsworth and Goddard, 
Birney (see infra notes 249, 250), Gerrit Smith (see A.A.S.8S. 3d ANN. Rept. AND 
Proc. 16-17) and Salmon P. Chase (infra note 153, at 10) helped formulate the 
concept and linked it with the principles of equality, affirmative protection, and 
national citizenship. 

% See TEN Broek, ANTI SLAVERY ORIGINS OF THE FoURTEENTH AMENDMENT, 
1838-1866 (to be published); also see note 103 infra. 

* Badly needed is a compilation of slavery debates which will chart develop- 
ment of both proslave and antislave constitutionai theory. Useful research aids 
are: Locke, Earty ANTISLAVERY MOVEMENT IN AMERICA TO 1808 (1908); 
Apams, NEGLECTED PERIOD OF ANTISLAVERY IN AMERICA, 1808-1831 (1908); 
Moore, Nores ON THE History oF SLAVERY IN MASSACHUSETTS (1866); PooLE, 
Anti Stavery Opinions BEFrorE THE YEAR 1800 (1873); JENKINS, PRo-SLAVERY 
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findings helps put the organized movement, and with it Sections One 
and Five, in the proper perspective: 

1. The Puritan and Quaker conscience, because it was unable to 
square slavery with the Christian ethic or with the ideals and aspi- 
rations of a colonial people who had emigrated for their own free- 
dom, supplied the humanitarian motive power of abolitionism. 
In the earliest Biblical tracts and powerful Quaker and Puritan 
protests is evident a fusion of Lockean principles which demonstrates 
how deep these basic ideas of human equality, liberty, and protection 
run in relation to slavery. 

“Though they are black,’’ protested German members of a German- 
town Quaker meeting in 1688, ‘“‘we cannot conceive there is more 
liberty to have them slaves [than] . . . to have other white ones. ... We 
should do to all men like as we will be done ourselves, making no 
difference of what descent or colour they are. . . . Here is liberty of 
conscience, which is right and reasonable; here ought to be likewise 
liberty of body. . .”’* 

Twelve years later in his tract, The Selling of Joseph, which he 
addressed to the Massachusetts legislature, the Puritan elder, Judge 
Samuel Sewall, declared: ‘‘All men, as they are . . . Sons of Adam, are 
co-heirs, and have equal Right unto Liberty . . . God hath given the 
Earth (with all its commodities) unto the sons of Adam . . . and God 
hath made of one Blood all Nations of Men.’’® 

Such protests found fruition during the period 1740-1770 in the 
philanthropies of two Friends. Earnest, kindly John Woolman,” 
whose evangelism is recounted in his Journal,®* toured the colonies 
from New England to Georgia converting listeners to his creed: 


It is righteousness which exalteth a nation. “Liberty is the 
natural right of all men equally.” Color . . . avails nothing in 
matters of Right and Equity; God respecteth not persons nor 
colors; [prejudice was simply the product of custom] the Idea of 
Slavery being connected with the Black Colour, and Liberty 
with the White. 


THOUGHT IN THE OLD SoutH (1935); Nye, cited infra note 234; the theses of 
Thornbrough and O’Dell cited infra notes 107, 113; CLassirrep CATALOG OF 
THE COLLECTION OF ANTISLAVERY PROPAGANDA IN THE OBERLIN COLLEGE 
Lisrary (Oberlin 1932). 

85 Moore, op. cit. supra note 94, at 75. 

% Td. at 83-87; the MemoriAu, another tract, dated 1700, is reprinted in 
Mass. Hist. Soc. Proc. 161-165 (1863-1864). Two early Quaker tracts were 
similar. Moore op. cit. supra note 94, at 108. (On the Quakers and slavery, see 
RussEuu, History oF QUAKERISM 246-248 (1942) ). 

87 See his Considerations on Keeping of Negroes, Recommended to the Professors of 
or of Every Denomination, JouRNALS AND Essays 353, 363, 367 (Gum- 
mere ed. 1922). 

%8 WooLMAN, JOURNAL AND Essays 103, 147, 177, 225 (Whittier ed. 1871). 
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Anthony Benezet, a Philadelphia teacher and pamphleteer,®® was 
equally persuasive. ‘‘Was it not strange,” he asked, “that whilst so 
much noise is made about the maintenance of liberty throughout the 
empire, this prodigious infringement’’ passed unnoticed? Why were 
“hundreds of thousands . . . equally with us . . . objects of Christ’s 
... grace... and as free as we are by nature,” so bitterly oppressed? 

2. Contributing to the growth of these ideas were the political and 
ethical necessities of the Revolution. After 1776 conscientious and 
conscience-stricken colonial leaders were impelled to repudiate slavery 
and forge doctrinal weapons against it. These reflexive secondary 
effects of the struggle are documented in Moore’s Notes on the History 
of Slavery in Massachusetts.°° The colonists found themselves con- 
fronted with what Gunnar Myrdal has termed ‘“‘An American Di- 
lemma’’.'" Principle had to determine practice, or in the end practice 


9° Dict. Am. Broa. 

100 MoorE, op. cit. supra note 94, particularly at 124-150. Massachusetts 
towns commenced their antislavery resolutions and protests, Moore shows, as 
early as 1766. Numerous bills were introduced before the Revolution and Harvard 
students debated whether African slavery was in accord with the law of nature. 
After Lord Mansfield’s decision in the Sommersett Case, 20 How. St. Tr. 1 (1772) 
freedom suits were brought by and on behalf of slaves, distinguished counsel 
arguing that the royal charters, the guarantee that no man could be deprived of 
his liberty but by the judgment of his peers, and the abolition of villeinage by 
English law, all supported the cause of liberty. Suits of this type were strictly 
private, and the jury verdicts extended only to the parties, but slavery was 
challenged and in some instances successfully. ‘As we . . . revere the name of 
liberty,” declared citizens of the town of Leicester in May, 1773 “‘we cannot behold 
but with .. . greatest abhorrence any of our fellow creatures in a state of slavery,” 
Moore at 133. Three months after the Declaration the attempted auction of two 
Negroes captured as prizes impelled the Massachusetts House to denounce such 
commerce as ‘‘a direct violation of the natural rights . . . vested in all men by their 
Creator, and utterly inconsistent with the avowed principles on which this and 
the other United States have carried their struggle for liberty,” Moore at 149. 
On Sept. 21, 1776, Dr. William Gordon, future historian of the Revolution, 
quoted the Virginia Declaration of Rights and the Declaration of Independence, 
“If these are our genuine sentiments, and we are not . . . acting hypocritically 
to serve a turn... let us apply earnestly and heartily to the extirpation of slavery 
...’ Moore at 176. The next year, after ‘Sons of Liberty” had attacked slavery 
in the press, and towns petitioned that slaves be restored “to the enjoyment 
of that freedom which is the natural right of all men,” a serious attempt was 
made at abolition by statute. Drafted by Judge Sargent of the Massachusetts 
Supreme Court, the bill, finally tabled, condemned the ‘practice of holding... 

rsons in Slavery [as] unjustifiable in a civil government . . . asserting natural 
reedom ... ; wherefore . . . be it enacted .. . all persons. . . are hereby entitled 
to all the freedom, rights, privileges and immunities... that... belong to any... 
subjects of this State, any usage or custom to the contrary notwithstanding,” 
Moore at 182. 

101 Myrpat, AN AMERICAN DiLemMA (1944); see particularly Introduction p. 
xliii and pp. 214-220. A foreign observer, Myrdal noted and stressed the ethical 
obligations of the American Creed. The extent to which these obligations are 
derivative is best seen in the Revolutionary source materials. In speeches and 
resolutions it was sensed that arguments based on natural and inalienable rights 
doomed either slavery or conscience. 

The Colonists are men: the colonists are therefore free born; for by the law 
of nature, all men are free born, white or black. No good reason can be given 



























WISCONSIN LAW REVIEW [Vol. 1950 





616 


would undermine and destroy principle. Having proclaimed existence 
of fundamental human rights, having pledged their “lives . . . fortunes 
and sacred honor’’ to the cause of liberty, either Americans endeavored 
to live according to their creed or stultified themselves in the eyes of 
the world. What emerged was an ethical interpretation of American 
origins and institutions. The “self-evident truths,’’ the provisions of 
the state Bills of Rights,’°? even the text of the comity clause of the 
unratified Articles of Confederation,'® were all employed as weapons 
against racial discrimination and slavery. 

The high points of this early movement were the decision of the 
Supreme Judicial Court of Massachusetts in Walker v. Jennison'™ and 
the antislavery clause of the Northwest Ordinance.’ Chief Justice 
Cushing’s opinion in the Walker case, which grew out of a master’s 
assault on a runaway slave, is especially illuminating. Later one of 





for enslaving those of any color. Is it right to enslave a man because his color 

is black, or his hair short and curled like wool, instead of Christian hair? Can 

any logical inference in favor of slavery be drawn from a flat nose or a short 

face? . . . Liberty is the gift of God, and cannot be annihilated. 
James Otis, 1764, quoted in 3 Bancrort, History OF THE UniTep States 81 
(1881). Thus abolitionists had only to substitute “slaves” for “colonists” in 
hundreds of passages, such as that of Samuel Adams: “If it is an essential, un- 
alterable right in nature, engrafted into the British Constitution as a fundamental 
law ... that what is a man’s own is absolutely his own; and that no man has a 
right to take it from him without his consent, may not the subjects of this province, 
with decent firmness ... plead and maintain this natural constitutional right?” 
(Letter of the Massachusetts House to the British Ministry, January, 1768). 
See Commacer, DocumMENTs IN AMERICAN History 65-66 (1948). 

12 For early use of these, see note 100 supra. Dr. Gordon, September, 1776, 
(Moore at 176). 

18 Use of the comity clause was pioneered by Dr. Gordon. Attacking racial 
discrimination as applied to suffrage, in January, 1778, he argued it would be 
ridiculous . . . inconsistent . . . unjust . . . to exclude freemen from voting 
[simply because their skins were] black, tawny or reddish. [Why not disqualify 
the] long nosed, shortfaced, or higher or lower than five feet nine? A black, 
tawny or reddish skin is not so unfavorable. . . to the... genuine son of liberty 
as a tory complection [sic] . . . The disqualification militates with the proposal 
in the Confederation, that the free inhabitants of each State shall, upon 
removing into any other State, enjoy all privileges and immunities belonging 

to the free citizens of such State. 

(Moore at 186). Later in the year a clause in the proposed constitution specific- 
ally excepting ‘‘Negroes, Indians and Mulattoes” from the suffrage stirred the 
Doctor to similar remonstrance. “The complexion of the Article,” he found 
“blacker than any African’’—‘“‘an everlasting reproach upon the present inhabi- 
tants” of Massachusetts; “evidence to the wor rid that they mean{t] their own 
rights only, . . . not those of mankind, in their cry for liberty.” 

104 Decided, 1783; see 13 Mass. Hist. Soc. Proc. 294-296 (1873-75). Excerpt in 
ComMMAGER, op. cit. supra note 101, at 110. For the backgrounds, see Moore, 
op. cit. supra note 94, at 209-221. 

10% Passed July 13, 1787 by the last Congress under the Articles of Confederation 
while the Constitutional Convention was meeting at Philadelphia. The clause 
read: “There shall be neither slavery nor involuntary servitude in the said terri- 
tory, otherwise than in the punishment of crimes, whereof the party shall have 
been duly convicted.”” See McLAUGHLIN, CONFEDERATION AND CONSTITUTION 
c. 7 (1905); Dunn, INp1ana, A REDEMPTION From Suiavery cc. 5-6 (1905). 
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the original justices of the Supreme Court of the United States, 
Cushing had been a member of the State Convention of 1779 and had 
had a hand in drafting the “All men are born free and equal’’ clause of 
Article I. Now in 1783 he ruled that this phraseology had put an end 
to slavery. True, he agreed, slavery had long existed as a “usage.’’ But 


a different idea has taken place with the people of America 
more favorable to the natural rights of mankind, and to that 
natural innate desire of Liberty, which . . . (without regard to 
complexion . . .) has inspired all the human race. And upon this 
ground our Constitution . . . by which the people . . . have 
solemnly bound themselves, [declares] that all men are born 
free and equal, and that every subject is entitled to liberty, and 
to have it guarded by the laws, as well as life and property—and 
in short, is totally repugnant to the idea of being born slaves. 
This being the case, . . . slavery is inconsistent with our own 
conduct and Constitution, and there can be no such thing as 
perpetual servitude of a rational creature.’ 


It begins to be clear that in justifying one revolution Jefferson, no 
less than Locke, unconsciously helped lay the groundwork for another. 

3. After the Revolution as before, the Quakers and clergy spear- 
headed the antislavery movement, sustained it during adversity, 
and proved themselves the most militant and effective propagandists. 
During this period treatises multiplied, and abolition societies were 
organized by the Fathers. Slavery was abolished by the Vermont 
Constitution and, in other northern states, by legislative action 
applied prospectively. Churches for a time took strong stands, and 
because of the migration of Quakers and the Scotch-Irish south- 
ward, strong opposition to the institution developed even in Virginia, 
the Carolinas, Kentucky, and Tennessee. Freedom suits, petitions to 
Congress to abolish slavery in the District of Columbia, and the 
efforts of journalists and publicists lent an air of fervent optimism 
to the movement.!°7 





10 See note 104 supra. 


107 Tn addition to the monographs by Moore, Locke, and ApDAms, op. cit. supra 
note 94, see the coverage of the post-Revolutionary antislavery movement in 
THORNBROUGH, NEGRO SLAVERY IN THE North, Its LEGAL AND CONSTITUTIONAL 
Aspects cc. 3, 4 (Thesis, Univ. of Mich. 1946); TurRNerR, THE NEGRO IN PENNSYL- 
VANIA c. 5 (1910); Fox, AMERICAN COLONIZATION Society (1919); and the follow- 
ing contemporaneous treatises: PARRISH, op. cit. supra note 91; [RoBERT WALsH], 
. . . Free REMARKS ON THE SPIRIT OF THE FEDERAL CONSTITUTION ON THE 
PRACTICE OF THE FEDERAL GOVERNMENT AND THE OBLIGATIONS OF THE UNION, 
RESPECTING THE ExcLUSION OF SLAVERY FROM THE TERRITORIES AND NEW 
States (1819) (a work by the Philadelphia editor which influenced the Missouri 
debates as well as later arguments of Birney, William Jay and Weld). Stroup, 
SKETCH OF THE Laws RELATING TO SLAVERY IN THE SEVERAL States (1827) 
(an analysis of the chattel principle and legal incidents of slavery that stressed 
denial of protection). 
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There is no need to recount how slavery, thus challenged and under- 
mined, made sensational recovery in the South following invention 
of the cotton gin, or how economics and geography realigned the 
sections, even to the point of reversing interests and stands and of 
evolving two antagonistic theories of the nature and purpose of the 
Union. The upshot was that the antislavery sentiment, originally 
strong below the Potomac and nourished by liberal humanitarianism, 
underwent sharp decline’* almost simultaneously with resurgence in 
the North. The Horton episode,'** controversy over Southern seamen’s 
laws," and congressional debate over Missouri’s admission signalled 
maturing of a sectional conflict too deep to be resolved by the first 
two of Clay’s great compromises." Eventually there began the mass 
exodus from the South of dissident groups,"*? particularly Quakers 
and Scotch-Irish Presbyterians. 

4. During the period 1790-1830, Ohio and the Northwest became 
the home of thousands of these refugees. This amalgamation of 
Southern and Northern antislavery elements predisposed local senti- 
merit and fostered interest first in colonization, then in abolition. By 
1830 the local antislavery argument already combined the Bible 





108 On the recovery of slavery, the decline of the early abolition movement, 
and the impact of economic and sectional forces, 1810-1830, see HEssELTINE, 
Tue Sours 1n AMERICAN History (1947) and works there cited; Eaton, FREE- 
DOM OF THOUGHT IN THE OLD Souts (1940); Rosert, Roap From Mownti- 
cELLO, A Srupy oF THE VIRGINIA SLAVERY DEBATE OF 1832 (Duke, 1941); 
Sypnor, DEVELOPMENT OF SOUTHERN SECTIONALISM 1819-1848 (1948); THoRN- 
BROUGH, op. cit. supra note 107. 


109 A cause celebre of 1826-1827 involving a statute of the District of Columbia 
which authorized sale for jail fees of suspected fugitive slaves. Horton, a free 
Negro of New York, who had been arrested and threatened with sale, was saved 
by timely aid of abolitionist friends who capitalized the incident. See Jay, M1sce.- 
LANEOUS WRITINGS ON SLAVERY 48, 238-242 (1853); TucKERMAN, WILLIAM JAY 
AND THE CONSTITUTIONAL MOVEMENT FOR ABOLITION OF SLAVERY 31-33 (1893); 
3 Cona. Des. 555 (1826). 


110 See Hamer, Great Britain, the United States and Negro Seamen’s Acts, 
1822-1848, 1 J. or So. Hist. 1-28 (1935); H.R. Rep. No. 80, 27th Cong., 3d Sess. 
(1843), an important collection of documents covering the major controversies 
caused by enforcement of Southern laws whereunder Northern and British free 
Negro seamen were confined to quarters or jailed while in Southern ports. 


11 The Missouri showdown 1819-1821 powerfully catalyzed theory on both 
sides. With balance of representation in the Senate at stake, the nature and ex- 
tent of the power to admit “new states” and the provision in Missouri’s constitu- 
tion prohibiting ingress and settlement of free Negros and mulattoes prompted 
antislavery arguments based on the republican form of government and comity 
clauses. Proslave theorists countered with the just compensation clause and with 
the doctrine of vested rights. See McLauGcHuiin, ConsTITUTIONAL History OF 
Tue United Srates c. 29 (1935); Burgess, THE Mipp.e Perriop, 1817-58 c. 4 
(1897); Witson, Rise AND FALL OF THE SLAVE Power cc. 11-12 (1872), es- 
pecially at 154. 


112 See Eaton, op. cit. supra note 108, at 234-8, 271; Weeks, SouTHERN QUAKERS 
AND SLAVERY c. 10 (1896); RusseELL, History oF QUAKERISM 272 (1942). 
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attack on the “sinfulness’’ of slavery with Lockean-Jeffersonian 
doctrines of liberty and equality. 

This is made clear in Dr. Richard O’Dell’s monograph, The Early 
Anti Slavery Movement in Ohio.“* Westward along the Lakes and 
Mohawk, and via the Erie Canal, had come the staunch Puritan and 
Calvinist stocks from New York and New England; they settled 
generally near Lake Erie. Pushing up the Western fork of the Sus- 
quehanna, or over the Forbes and Cumberland Roads from Maryland, 
Pennsylvania, and Virginia, then along Zane’s Trace or down the 
Ohio, or moving slowly northward and westward through the trans- 
verse valleys from Virginia and the Carolinas, literally in flight from 
slavery, came potential allies. Whole “meetings” of Quakers and 
thousands of Scotch-Irish yeomanry, the latter often led by pastors 
trained at Princeton, Dickinson, or Hampden-Sydney, were part of 
this movement." 

In the vanguard from the South had been two Virginia-born, 
Princeton-trained clergymen educators, David Rice! and Samuel 
Doak."* Each had founded colleges as well as churches and in the 
post-revolutionary period had indoctrinated and sent forth scores 
of disciples. Doak’s proteges came from Washington College at 
Jonesboro in East Tennessee, Rice’s from Transylvania Academy 
(later the University) and various pioneer pastorates in Kentucky. 
Arriving with Doak’s and Rice’s disciples in the second wave, which 
reached Ohio in 1800-1810, came outstanding leaders like the broth- 
ers-in-law, James Gilliland"? and Robert G. Wilson."* Other South- 





13 Q’DetL, THe Earty Anti Stavery Movement 1n Onto (Unpublished 
thesis, Univ. of Mich., 1948). 


14 On these migrations and the settlement of Ohio, in addition to O’DELL at 
c. 2, see CHappocKk, On10 BeForE 1850 cc. 1, 2 (1908); WEEKS, op. cit. supra note 
112; Smith, The Quakers, Their Migration to the Upper Ohio, 37 Onto ArcH. AND 
Hist. Soc. Qriy. 35-85 (1928) (valuable for its maps and tables showing con- 
centration of settlement); 2 Gitterr, Hist. or THE PrEsB. CHURCH IN THE 
U.S.A. 294 (1864); Birney, James G. Birney anv His Times 431-435 (1890); 
Dumonp, ANTISLAVERY ORIGINS OF THE CiviL War 6-8 (1939). 


45 1733-1816. See Dicr. Am. Bioe. One of the founders of Hampden-Sydney, 
Rice led the unsuccessful fight for an antislavery clause in the Kentucky Con- 
stitution of 1792. O’DELL, op. cit. supra note 1138, at 47. 


116 1749-1830, founder of the first institution of higher learning west of the 
Appalachians, Dicr. Am. Broa. 


17 Pastor of Red Oak congregation near Ripley, Brown County, Ohio, 1805-45; 
one of the managers of the Ohio A.8.8., 1835. O’ De. at 53; Birney, op. cit. supra 
note 114, at 433-434; 4 Spracur, ANNALS or Am. Putpit 137-140 (1869). 


18 Organizer of first church in Columbus, 1806; President of Ohio University, 
1824, 2 Gillett op. cit. supra note 114, at 126, 149-150; 4 SpraGuE op. cit. supra 
note 117, at 122-5. 
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ern Presbyterians followed: the Dickey brothers,''® Campbells,!° 
Wallaces,'!! Crothers,!2? Lockhart,!2* and Rankin.'** Methodists like 
the Finleys,' who had fled with their congregation from Kentucky 
and freed their slaves on arrival, were also in this wave. Baptists 
like the Dunlavys' from Virginia, Associated Reformed church 
leaders like David McDill'”’ of Preble County, and from Pennsyl- 
vania, scores of such leaders as outspoken John Walker,!** were some 
of the other migrants. Walker became pastor of a congregation at 
Cadiz and one of the founders of Franklin College, a pioneer anti- 
slavery stronghold at New Athens. 

Settling near the Ohio and its tributaries in close-knit communities, 
these southern and border-state elements joined forces with slavery- 
hating New Englanders.'*® Together they fought losing battles against 


1 Ww illiam and James, born in South Carolina and Virgina, moved to Kentucky, i 
educated there and in "Tennessee, moved to Ohio 1811 and 1817, pastors at 
Bloomingsberg, Salem and Concord; members of the Ohio A.S.S. 1835. See O’DELL 
at 361. 

1220 Dr. Alexander Campbell, M.D. (1769-1857) Virginia-born, removed to 
Ohio from Kentucky, 1803, freeing his slaves; U.S. Sen. 1810-1813; v.p. Ohio 
A.S.S. 1835. Birney at 432, names six other Campbells who migrated from 
Virginia in 1796, all of whom were early antislaverites. 

121 John Wallace, a Muskingum County pastor, whom Brrney at 166, says was 
from the South, was a delegate to Ohio Anti-Slavery Seciety Convention, 1835, 
along with two other Wallaces. 

122 Samuel Crothers (1783-1856), a frontier Jonathan Edwards and leading 
exponent of the Bible argument, pastor of various Kentucky and Ohio churches 
1809-1819, of Greenfield, Ohio, church 1820-1856; see O’DELL at 359; Birney, 
op cit. supra note 114, at 167. 

123 Jesse Lockhart, a native of Virginia, raised in East Tennessee and a onetime 
Doak student, pastor at Russellville for 40 years, O’ DEL. at 363. Birney at 434. 

14 John Rankin (1793-1886), called the ‘Father of Abolitionism,’’ born East 
Tennessee, moved to Ohic from Kentucky after Missouri Compromise, Presby- 
terian pastor at Ripley 44 years, 1822-1866; an organizer and agent of the A.A.S.S., 
1835. § ’DELL at 362; Brrney at 168-171. 

1% Rev. Robert Finley and his son, James B. Finley, who later was a pastor in 
Pickaway County and an Ohio A.S.S. delegate, 1835, O’Dreti at 50; Auto- 
BIOGRAPHY OF Rev. JAMEs B. Finuey 111-114 (1853). 

128 Francis Dunlavy, member of the first Baptist Church established in the 
Northwest Territory, of the Ohio Constitutional Convention, 1802, and the 
Ohio A.S.S. Convention, 1835. O’ DELL at 54. 

27 Brought by his parents from South Carolina, 1806; O’DeLu at 375 adds 
that the Hopewell Congregation, Preble County, was made up largely of such 
emigrants. 

128 Q’Deut at 375-6; Hunter, Pathfinders of ome County, 8 Onto StaTE 
Arcu. AND Hist. Soc. ‘Qry. 176, 186 (1899) which reports ‘“‘Walker’s congrega- 
tion .. . anti slavery to a man.’ 

129 Among the New Englanders active in organizing the Ohio A.S.S., mentioned 
by O’DELL at 359, were Presbyterians William Gage, pastor at Pisgah and Con- 
cord, 1832-55, and Dyer Burgess, for many years pastor at Piqua and a 
Union. See GatBraiTH, History oF CHILLICOTHE Ponssemar 145 (1889); 1 
Birney Lerrers 155, and infra note 134. Also active and influential was Rev. 
John Monteith (1788-1868), a Pennsylvanian, first President of University of 
Michigan 1817-1821, pastor in the thirties at Elyria, Ohio, where he founded the 
first high school in the State, later a member of The Seventy. See 1 Birney 
Letters 251-54; also infra notes 131, 142, 146. 
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the state Black Laws,’ organized local abolition societies,’ supported 
the first antislavery papers in the United States,? gave encourage- 
ment to the Quaker propagandists—Embree, Osborn, Bates, and 
Lundy'*—heard scores of sermons on the “sin of slavery,’’ and pub- 
lished and circulated a number of these works as tracts. The 
strongholds were the Chillicothe’® and Miami Presbyteries and the 
Short Creek Quarterly Meeting between Cadiz and Mount Pleasant 
in Harrison County.’ Though the extent of antislavery sentiment at 
this date might easily be exaggerated, its intensity among these 
groups and the importance of their leadership can hardly be questioned. 

5. Convincing evidence on this score is found in two publications 
of the mid-twenties. Both are of special interest today for their 
known influence on Birney, Finney, and Weld. Letters on American 
Slavery*? was written by Reverend John Rankin, student and son- 
in-law of Samuel Doak and for forty-five years Presbyterian pastor 





130 Qn the enactment and operation of these measures, see O’DELL at c. 5, 
especially at 146-178; an extended debate on their constitutionality occurred in 
July-August, 1829; id. at 324-326. 

131 See id. at cc. 6-9, esp. pp. 383-7, on the Quaker societies of the twenties 
organized in Columbiana and Monroe Counties; See also Birney, op. cit. supra 
note 114 at 164. Largest of these early organizations was the Paint Creek Society 
which embraced parts of the Chillicothe Presbytery and eventually claimed 
4000 members. Abolitionist sentiment was also strong in Medina and Lorain 
Counties in the north, near Cleveland. This district, later represented in Congress 
by Hamlin and Bliss, was settled largely by New Yorkers and New Englanders 
and was the center of the original Weld-Oberlin revivals; Elyria and Medina were 
the chief towns. 

132 See Walsh, Three Anti Slavery Papers in Ohio Prior to 1823 31 Onto Arcu. 
AND Hist. Soc. Pus’ns. 172-212 (1921); O’Dell, op. cit. supra note 114 at 207-219. 
These three papers, all published at Mt. Pleasant, Ohio by Quakers, included 
The Philanthropist, founded and edited by Charles Osborn, Sept. 1817-Oct., 
1818 and continued by Elisha Bates Dec., 1818-April, 1822, and the Genius of 
Universal Emancipation, edited by Benjamin Lundy, July 1821-March 1822. 
All phases of humanitarian reform were covered in these publications, though the 
antislavery theme was dominant. See also The Emancipator, published by another 
Friend, Elihu Embree, at Jonesboro, Tennessee, Apr. 30-Oct. 31, 1820 (reprinted 
1932), the first periodical devoted wholly to antislavery propaganda. Pages 19, 
21, 34, 62, 89, 94, 96, show the prime importance of the equality argument based 
on the Declaration of Independence. 

133 O’DELL at 207-219. 

14 Dyer Burgess published a PampHieT Acainst Savery, Ripley, Ohio 
(1827); GrtLiLanp, A D1aALoGuE On SiAveEry, Ripley, Ohio (1820). According to 
the preface, CRoTHERS, STRICTURES ON AFRICAN SLAVERY (1833), was ‘“‘published 
by the Abolition Society of Paint Valley.” The writer has seen only the Crothers 
piece, a harsh, bigoted diatribe unlike Quaker and later immediatist works. 

1385 See O’DELL, c. 9 at 359-376 and GALBRAITH, op. cit. supra note 129. In 
1830-31 the Chillicothe Presbytery, consisting of the southwest quarter of the 
state, goaded the Ohio Synod to support its own previously-taken stand that 
slaveholding and trading were “heinous sins.” 

13 CHADDOCK, op. cit. supra note 114, at 95; O’Dre.u at 61-64; Smirn, op. cit. 
supra note 114, at 79. 

137 Written, says O’DrELL at 362, in 1823; printed as a pamphlet 1826; 5th ed. 
1838. 
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at Ripley. The other work was A Treatise on Slavery'** by James 
Duncan, pastor of a congregation in Indiana near the Ohio line. 
Rankin’s Letters became an abolitionist ‘‘textbook.”’ Its main appeal 
was religious and humanitarian, yet one argument was prophetic: 
slavery tended to tyranny and violated the principles of republicanism. 
Those principles had been heralded in the Declaration. Even so, the 
slave states, by restricting the guarantees of their due process clauses 
to freemen, had “created distinctions among men”’; in effect they had 
permitted slaves to be “taken, imprisoned and destroyed’ without 
either judgment or law.'** 

Duncan’s work was a synthesis of the Biblical and natural rights 
arguments—a fusion of Bible and Blackstone. It not only anticipated 
the “moral law’”’ and “sinfulness’”’ attacks of later immediatists as 
well as Birney’s shrewd integration of arguments stressing the 
irrepublican, antirevolutionary character of slavery, but it also flatly 
asserted the slaves’ “natural right to be citizens and to enjoy civil pro- 
tection.” 


Slavery is directly contrary to the Federal Constitution; and 
those laws of state legislatures which ratify slavery are uncon- 
stitutional laws. The Federal Constitution declares that all men 
are created free, and have equal rights; ... not . . . that that in- 
strument, in its present form, contains an explicit reprehension of 
slavery; [rather] that the foundation and ground work of the 
Constitution, [—the Declaration of Independence, formed by] 
members of Congress act [ing] as representatives of the Nation 
and exhibit [ing] the moral ground on which the Nation could 
justify herself [—] condemns the practice in the most clear and 
explicit form: . . . “we hold these truths [etc.]” ... the Declaration 
of Independence was the only federal constitution that existed 
in the United States until the Articles of confederation were 
ratified. . . .° 
The pioneer antislavery strongholds along the Ohio, the Tuscara- 

was, the Muskingum, the Scioto and the Great and Little Miami, and 
along Short and Paint Creeks were among the first to be converted 
to militant immediatism by Weld or later by the ““Twelve’’ and the 
“Seventy’’. Still later they constituted the heart of constituencies 
which elected Giddings,"! Bliss,“? Bingham,'* William Lawrence 


188 Vevay, Indiana (1824); repr. by Am. A.S.S., New York (1840). 

189 (5th ed. 1838), at 67. 

40 Duncan, A TREATISE ON SLAVERY 30, 53, 109-113 (1840). 

41 From 1838 until 1859 Giddings (1795-1864) represented the Ashtabula area. 
By 1842 abolition sentiment was so strong in this region that following censure 
by the House and resignation he was overwhelmingly reelected and returned to 

ongress in a special election. See JuLIAN, JosHua Gippines (1892). 

42 Philomen Bliss of Elyria (supra note 36 and infra notes 230, 232, 246) first 
ran for Congress as a Free Soiler in 1848, was elected from the Medina-Lorain 
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and others '* to serve as representatives in Congress. Weld’s sensa- 
tionally successful agency in 1834-1835 began with lectures before the 
Gilliland and Rankin congregations at Ripley and continued with 
series before Burgess’ congregation at West Union, Crothers’ at 
Greenfield, and the Dickey brothers’ at Concord and Bloomings- 
burg. 

Equally convincing proof of the continuity of the antislavery 
movement as a whole is found in the backgrounds and affiliations of 
Bingham’ and Lawrence.'* Following his admission to the bar in 
1841, Bingham resided in the heart of the Quaker and Associate 
Reformed communities of Harrison County. Lawrence practiced law 
in Zanesville, McConnellsville and Bellfontane, all later radical 
strongholds. It further appears that both of these future Republican 
leaders, whose relations to the War Amendments and whose interpre- 
tations'*® thereof today are of such extraordinary interest, were 





district in 1854 and reelected in 1856. See Dicr. Am. Bioa.; BENcH AND BAR OF 
Sr. Louis 376-379 (1884). From 1843-45, E. S. Hamlin, also of Elyria, an early 
convert of Weld’s and a political lieutenant of Salmon P. Chase, represented 
this same district which included Oberlin. See 2 Birney Letrers 1025. See 
infra note 227 for formation of societies in this area. 

43 For eight terms (1855-63, 1865-73) Bingham represented the 21st Ohio 
district, composed of Harrison, Jefferson, Carroll and Columbiana counties, 
including the Quaker settlements along Short Creek and the Ohio. See Dict. 
Am. Bioa.; J.F. BRENNAN, BIoGRAPHICAL ENCYCLOPEDIA . . . OF OHIO 312 (1880). 

14 Lawrence represented the Zanesville-Logan district in the 39th to 41st 
Congresses 1865-71 and in the 43rd-44th. See Dict. Am. Broa. 

45 Including Samuel Galloway (1811-1872) an agent of the A.A.S.S. 1836, 
elected as a Republican to the 34th Congress in 1854, WeLp-GrimkE LetTrers at 
228. James M. Ashley, who represented Scioto County and sponsored the 13th 
Amendment, (Dict. Am. Bioc.; Evans, History or Scroro County 288-294 
(1903); WeLp-GrimkE Letrers at 333). Edward Wade (1803-1862) elected as a 
Free Soiler from Cleveland 1853-55, and as a Republican 1855-61. Ben Wade 
(1800-1878), law partner of Giddings and brother of Edward, Ohio’s ultraradical 
U.S. Senator, 1851-69. See 2 Birney Letrers 710. 

146 See BARNES, op. cit. supra note 35, esp. n. 14 p. 238; and Weld’s letters in 
1 Brrney Letters 153-6, 170-3, 180-2, 246-51. 

47 BRENNAN, Op. cit. supra note 143. 

48 Dict. Am. Broa. 

49 See Bingham’s speeches, Conc. Guiose, 39th Cong., Ist Sess. 429, 1034, 
1064-1065, 1089-1095, 1292 (1866); 42 Cone. Rec. Appendix 81-85 (1871); 
BRENNAN, op. cit. supra note 143, at 312. Bingham’s speech of 1871 was quoted 
at length by Mr. Justice Black dissenting in Adamson v. Calif., 332 U.S. 46, 68, 
110-118 (1947). Lawrence’s speeches are of vital interest today because he was 
one of the few congressmen who showed knowledge of Taylor v. Porter, 4 Hill 140 
(1843), and other pre-war substantive due process cases. In discussing Johnson’s 
veto of the Civil Rights Bill of 1866, Lawrence made clear that he conceived the 
Bill (and hence the 14th amendment later adopted to remove all doubts of its 
constitutionality) as embracing not merely state action but state inaction of 
certain kinds: ‘““Now there are two ways,”’ he declared in a major speech (Cone. 
GLoBE, 39th Cong., Ist Sess. 1832 (1886) ), ‘in which a State may undertake to 
deprive citizens of these absolute, inherent, and inalienable rights: either by pro- 
hibitory laws, or by a failure to protect any one of them” ~~ added). Ina 
speech January 6, 1874, on Supplementary Civil Rights Bill number 796 (for- 
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students at Franklin College before 1838. These were the years the 
Revivalist campaign was at its height. Apart from Reverend John 
Walker’s continued association with the college, there is convincing 
evidence in Birney’s Philanthropist in the spring of 1837 to show 
that it still merited its reputation as the “fountainhead of abolitionist 
sentiment in eastern Ohio.” 

The crusade launched by the Weld-Birney forces thus was any- 
thing but a spontaneous or isolated development. Its strength lay in 
the character of its leadership and in the receptivity of large segments 
of the population. Predecessors had pioneered the struggle and made 
substantial beginnings. The Chillicothe and Miami Presbyteries, and 
the Cadiz, Short Creek, and Mt. Pleasant Quarterly Meetings were 
all antislavery islands—advance bases waiting exploitation. 

Doctrinally the situation appeared equally favorable. Colonization 
was now self-discredited, even ethically repugnant. The British 
example inspired the world’s hopes and confidence. Locke’s formulas 
had acquired a new scope. The cardinal premises of liberty, freedom, 
and .equality had begun to express themselves in new criteria of 
arbitrariness. The rise of humanitarianism, the spread of philanthropy, 
broader social sympathies, more enlightened views of racial differences 
—all continued to undermine notions of inferiority. In the mid- 
nineteenth century, Weld declared, it was incumbent that “persons 
be treated according to their intrinsic worth, irrespective of color, 
shape, condition or what not.’’*! Negroes and slaves were “‘persons.”’ 
It was degrading to other persons if they were denied human status 





bidding discrimination by hotels and carriers) Lawrence squarely maintained that 
individual invasions and state inaction were covered by the 14th Amendment. 
“The object of this provision [the equal protection clause] is to make all men 
equal before the law. If a state permits inequality in rights to be created or meted 
out by citizens or corporations enjoying its protection it denies the equal pro- 
tection of the laws. ... What the State permits by its sanction, having the power 
to prohibit, it does in effect itself.’”’ 43 Cone. Rec. 412-414 (1874). For strikingly 
similar views of inaction in the abstract by Calhoun, see 6 Works of CaLHoun 56. 
46° April 28, 1837, p. 3, col. 5 “To the Friends and Patrons of Franklin College.” 
After alluding to recent financial and administrative difficulties and announcing 
the selection of Rev. Joseph Smith Jr. as president, this advertisement assured— 
with obvious reference to the Lane troubles—“The two Literary Societies are in 
good standing, and are accessible to all students. Free discussion on all subjects 
is allowed in them and in College, but no preference is shown to any student on 
the ground of either his religious or other opinions. . . By order of the . . . Trustees. 
Rev. John McArthur, Rev. Jacob Coon, Committee, New Athens, April 14, 
1837.” An ardent abolitionist and himself later president of the college, Coons 
had been one of the organizers and managers of the Ohio Anti Slavery Society in 
1835 (Proceedings p. 41); as had Rev. John Walker of Cadiz, leader in obtaining 
the college its charter in 1825. See HunTER, op. cit. supra note 128, at 186. From 
Hunter’s account, p. 135-140, one concludes that Bingham and Lawrence were 
at Franklin during its depressed period and while dissension over slavery was at 
its height. 
41] WeLp-GrRIMKE LETTERS 270. 
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and refused the rights of personality. An ethical principle was at 
stake—-the very one on which Locke had erected his state of nature 
and in support of which he had quoted ‘‘the judicious Hooker’’: “My 
desire, therefore, to be-loved of my equals in nature, as much as 
possible may be, imposeth upon me a natural duty of bearing them- 
ward fully the like affection.’”’ This thought immediatists rephrased 
more bluntly: ‘‘We claim these rights for all men,’’ declared the Rhode 
Island Anti-Slavery Society, “because the golden rule of righteous- 
ness requires us to do so. We claim them for all men, because we would 
have all men claim them for us.’’®? 

Like their predecessors, the immediatists now seized on these 
religious, Lockean, Jeffersonian and state constitutional premises 
and insisted that they be applied literally. The backwardness of the 
Negro race was the consequence of enslavement; yet enslavement of 
blacks could no more be countenanced or justified than enslavement 
because of red hair. Negro slavery rested on an arbitrary classification. 
To condone that classification was to jeopardize the rights of all men. 
An insubstantial distinction made in one case might easily become a 
precedent for others, particularly if such capricious tests as pigmenta- 
tion and hair curl gained general sanction.'** 

What was slowly changing and continuing to act reflexively on 
men’s social outlook was their power of observation, their psychologi- 
cal insight, their innate sympathy and social consciousness. To this 
extent, as Thomas M. Cooley later observed, immediatists were 
‘pioneers in the wilderness of political morality.’’** Their enduring 
contribution to our political theory and fundamental law ultimately 
was a theory of a paramount national citizenship which embraced the 
concept of due process and equal protection of the laws. Yet in working 
out this theory, they began, not as lawyers or constitutionalists, but 
as moralists and evangelists. Their basic case was a compendious 
Biblico-moral, ethico-religious, natural rights argument confidently 
addressed to their countrymen as patriots, Christians, and “free moral 





182 PROCEEDINGS OF... THE CONVENTION HELD IN PROVIDENCE... FEBRUARY, 
1836 at 18. From the Society’s DECLARATION AND Expose, a document drafted 
by William Goodell (1792-1878), abolitionist editor and compiler whose overall 
contributions entitle him to rank with the Ohio-New York headquarters group 
in influence. See especially his Views or AMERICAN CONSTITUTIONAL Law, IN 
Irs Bearinc Upon AMERICAN SLAVERY (1844), a recasting of abolitionist theory 
for the Liberty Party campaign of 1844. 

188 See Rhode Island ProcEEDINGS, op. cit. supra note 152, at 25, for a charac- 
teristic statement of this not ungrounded fear; abolitionists never tired of citing 
cases of mistaken racial identity. See Salmon P. Chase, SPEECH .. . IN THE CASE 
OF THE COLORED WoMAN, MATILDA .. . 32 (1837). 

14 Tn an address in 1884, cited in Kooxer, ANT SLAVERY MOVEMENT IN 
MicuiGan, 1796-1840 (Unpublished thesis, Univ. of Mich. at 253). 
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agents.”’ Yet repetitious and involute as it was, its premises and 
basic structure remained, until about 1836, amazingly simple. 

This is evidenced, not only in the Weld-Grimke and Birney Letters, !* 
but in Two Lectures on the Subject of Slavery and Abolition'® ‘‘com- 
piled’? by Charles Olcott.'*7 An early convert of Weld’s, Olcott was 
an able Medina County lawyer, a number of whose colleagues and 
fellow townsmen later figured prominently in the legal and con- 
stitutional attack on slavery. He here set forth for the use of anti- 
slavery lecturers an outline of the whole Revivalist argument. His 
views have further significance in that he was one of the two bar 
members of the Committee on the Laws of Ohio and thus played an 
important part in drafting the 1835 Report earlier discussed.'** 

As completely as Locke and Jefferson, Olcott and the Revivalists 
premised their case on the higher law. 


The law of nature clearly . . . teaches the natural republican 
equality of all mankind. Nature revolts at human slavery, is at 
open war with it . . . [and every sophistical argument used to 
justify enslavement of blacks might equally justify enslavement 
of whites]. The Law of God renders all Natural Rights inalienable 
. . . Liberty and right, being good and necessary for the welfare 
of Mankind are the gifts of God (vide James I, 17) and whatever 
power violates them, violates and abuses God’s gift. Both the 
word and the works of God proclaim the existence and inalienable 
nature of Human Rights, and for men to deprive each other of 





18 See note 41 supra. It must be stressed again that these two sources are 
indispensable for insight into the motivation of the movement, particularly for 
the years prior to 1837. 

186 Massillon, Ohio, printed for the author (1838). Its importance today lies in the 
fact that it is one of the few works which suggest, and at times perhaps actually 
record the substance and form of the revivalist argument as delivered by Weld and 
The Twelve and The Seventy. Within its two main divisions the presentation is 
sub-topical, well organized, and, granting the premises, moves inexorably to its 
conclusions. These were (1) “Slavery is as great a crime against the law of God 
as murder,” (2) immediate emancipation is both righteous and reasonable. No 
single work so well reveals the overwhelmingly religious and Biblical character 
of the early appeals, the encyclopedic preparation, the skill and cogency of the 
rebuttals. (See esp. p. 50 ff. for the: se summarized “answers” to the sixteen com- 
monest objections and alternatives to abolition; significantly it is in this ‘“‘de- 
fensive” section that much of the primitive constitutional argument appears, 
pp. 88-89, 92-93, 116-120). 

467 Little is known of Olcott other than that at this period he contributed 
regularly to a now-lost paper The Advocate of Human Rights, published in 
Medina by his fellow townsman and co-member on the Committee on the Law 
of Ohio, Timothy Hudson, (5 WickHAM, MEMORIAL TO THE PIONEER WOMEN OF 
THE WESTERN RESERVE 852 (1924) ) and that the county seats Medina and 
Elyria, within easy access from Oberlin and having bars and clergy of exceptional 
ability, including Rev. John Monteith, the Bliss brothers and E. S. Hamlin (see 
notes 129, 131, 142, supra) exercised vital influence on the legal and constitutional 
argument in Ohio. This influence is clearly observable in the pages of Birney’s 
Philanthropist; see notes 230, 246 infra. 


158 See notes 60, 61-62 Supra. 




















July) EARLY BACKGROUNDS OF FOURTEENTH AMENDMENT 627 





them for any cause except crime is a. . . violation of God’s law. 
Governments and laws are established, not to give, but to protect 
... rights. [They are] made to protect the whole of the rights of 
their subjects; not to annul or diminish them. Their great. . . end 
.. . is to preserve men’s rights entire.'®® 


“The black race,’”’ Olcott continued, was “‘not naturally inferior.”’ 
It had been degraded by slavery; “‘differences in condition of the races 
have been produced by . . . artificial means.”’ Negroes had reason, 
“speech, human shape, organization, features, faculties and capacity.” 
They were endowed by their Maker with all inalienable human 
rights. . . . “All Men have the rights of men.’’!®° 

It was also argued that slavery was a crime, not only against the 
law of God and nature, but against the common law. By Blackstone’s 
own definition: 


This great and excellent [common] law [guaranteed] to all 
human beings, within its jurisdiction and under its protection, 
the free use of all their natural rights, in the highest perfection. 
I Bla. Com. 144. [Slavery was not a crime against the common 
law] by that name, any more than Tyranny is. It is called by that 
law ‘Assault and Battery’, ‘False Imprisonment’, ‘Kidnapping’ . . . 
‘Robbery.’!™ 


In this double identification—first of the common law with the 
natural law, then of slavery with the crimes of false imprisonment and 
assault and battery—one gets valuable insight into the initial aims 
of the abolitionists. Clearer too are the ingenious cross-substitutions 
and transfers which presently were to quicken use of due process and 
equal protection. On the one hand, identification of the common with 
the higher law served to give the former all the potentialities and 
attributes of an overriding law of nature. It was employed again and 
again by American abolitionists. This was in sharp contrast with the 
learned and historically meticulous common law argument which 
Francis Hargrave and Granville Sharp had employed to convince 
Chief Justice Mansfield in the Sommersett Case. The latter argument 
was the spearhead of the antislavery movement in England.'*? 

Slavery simply was institutionalized false imprisonment, an in- 
vasion of the Negroes’ inalienable right to liberty by their masters’ 
collective ‘‘lawless’’ acts; Negroes alone were singled out for enslave- 

469 OrcoTT, op. cit. supra note 156, at 24-29. 
160 Td. at 34-36. 


161 Td. at 30. 


162 See The Case of James Sommersett, 20 How. St. Tr. 1 (1772). Only at col. 
29-30 did Hargrave’s argument, which was based on Sharp’s research (LASCELLEs, 
GRANVILLE SHARP AND THE ABOLITION OF SLAVERY IN ENGLAND (1928) ), rely 
even on Lockean-natural rights principles. 
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ment. In due course the premised standard of equality and the 
premised need for legal protection were combined with the common- 
higher law equivalence to give yet another twist to the argument. 
Olcott and Revivalists contended: 


In the case of the white people of this country, all slavish 
violence and oppression, is now in effect, abolished by Law . . 
true not by name. But the Laws .. . against assault and battery, 
false imprisonment . . . murder, etc., produce the same effect, as 
law expressly .. . against . . . slavery. If the least attempt is made 
to enslave a white person of any description, he or she can apply 
to the Law for redress, and have full and ample relief by due 
course of Law. They can have all the counsel and assistance nec- 
essary for this purpose. What abolitionists demand as naked 
justice is, that the benefit and protection of these just laws, 
be extended to all human beings alike, . . . and that all mankind 
be allowed the same legal rights and protection, without regard 
to colour or any other physical peculiarities. . . . The Almighty, 
they say, has given the same equal rights to all men alike, and 
it is blasphemous for one portion of the human race to deprive 
another of them, without crime in the portion deprived. God 
has made but one law or rule of conduct for man; the latter has 
no right therefore, to make different laws for different men. 
God’s law is without respect to colour or other physical pecu- 
liarities, . . . . Man ought never to affect to be wiser than his 
Maker.!® 


Surveyed against subsequent developments, this is a revealing 
statement. All the original elements—the higher and the common 
law, equality, protection, and procedural due process—are here 
employed incidentally in a single paragraph! Moreover, they are 
employed together in a way which sheds light not merely on their 
crigins and present contents but on the future course of development. 
Racial discrimination was repugnant both as a breach of equality and 
as a breach of protection. Because it was a breach of protection, it 
was also a breach of equality, and because it was a breach of equality, 
it was thereby an even greater breach of protection. Nor was this 
simply circular reasoning. It was rather the outcome of the triple- 
barreled major premise which posited the purpose of all government 
to be the protection of inalienable rights bestowed upon all men by 
their Creator. Once that compound premise was granted—and in the 
sixty years since 1776 virtually all Americans had spoken as if they 
granted it—the abolitionist’s conclusions were unassailable. Could 
the country now be persuaded that racial inferiority was a myth, that 
prejudice itself was “vincible,” that Negroes had “‘all . . . potentialities 





163 OLcorTT, op. cit. supra note 156, at 44. 
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1e : , 
* other humans have’’? Slavery, slashed from its roots, might indeed 
t wither away if it could. The great object and need were simply to 


abolish the laws, customs, and practice of slavery, and restore 
the protection of the common law and all just statute laws to the 
slaves; thus making them . . . freemen with the whites, enjoying 
the same just, equal rights and privileges. It is to abrogate all 
urjust, unequal laws and customs, . . . and restore the supremacy 
of all just and equal laws within the jurisdiction, over all persons 
alike, without regard to color or other physical peculiarities.’ 
[All that was needed to give effect to these objects in any jurisdic- 
tion, was] a short declaratory act . . . declaring the Common law 
and all just and equal statute laws to be in force over all persons 
..-, Without any distinction.’ 


The rudimentary character of the early constitutional argument, 
and its still incidental place, are also manifest in a paragraph entitled 
“Natural Equality’’ which appeared in the first number of the Anti- 
Slavery Record in 1835. 


[What did abolitionists mean when they held] with the Declara- 
tion of Independence, ‘‘that all men are created equal’’? [Physical 
equality? equality of wealth and learning?] That criminals shall 
not be deprived of their liberty? No. They mean, according to the 
plain dictates of common sense, that, in coming into this world, 
and going through it, all men shall have an equal and fair chance 
to exercise all their powers of body and mind for their own hap- 
piness. Of course, they mean that no man shall encroach upon 
another. That one man shall have as good a right to acquire 
wealth as another. That one parent shall have as good a right to 
the services of his own children as another. That every wife 
shall be in subjection to her own husband, and to no one else; and 
that no man shall be deprived of his liberty for an alleged crime 
“without due process of law.’’ Slavery violates natural equality 
in all these respects; and in the last respect it is not only contrary 
to our Declaration of Independence, but to the Constitution of 
the United States.’ 


These basic ideals of liberty, equality, and protection were deemed 
paramount by reason of their place in the Declaration and deter- 
minative by reason of the place of the Declaration in American Nh 
life and history. They were at times also linked not only with the ul 
guarantee of due process but with the equally vital presumption re- a 
garding Negro citizenship and the affirmative duty on the part of i 
the States to protect fundamental rights of all citizens. Two early 
instances of Negro citizenship already have been noted—the Ells- 





164 Oicort, op. cit. supra note 156, at 45. 
18 Td. at 48. 
166] AntTI-SLAVERY Recorp 8 (1835). 
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worth-Goddard'*’ argument in the Crandall case and the Report of 
the Committee on the Laws of Ohio.'** Another instance is found in 
the “Particular Instructions’”’ which accompanied Weld’s commission 
as an agent of the American Anti-Slavery Society, probably in 
December 1833. 


People of Color ought to be emancipated and recognized as 
citizens, and their rights secured as such, equal in all respects to 
others, according to the cardinal principle of the American Dec- 
laration of Independence. Of course we have nothing to do with 
any equal laws which the states may make, to punish vagrancy, 
idleness, and crime, either in whites or blacks.'® 


Hardly less arresting for its illumination, is a passage of Henry B. 
Stanton’s which contrasts the plans of the immediatists and the 
gradualists in May, 1835. 

The plan of the gradualist is, continue in slavery; liable, by 
consequence, to the abuse of despotic power. The abolitionist 
proposes, not emancipation from law, but emancipation into law. 
The one, the irresponsible control of the master, the other, the 
wise and benign control of the law. The one, outlawry, with its 
concomitants, outrage and vice,—the other, citizenship, with 
the dignities and immunities of manhood.!”° 


A quest for law, for the protection of law, and for an end to “out- 
lawry”’ and “‘despotic power’’ and “‘irresponsible control’’—the odious, 
distinguishing badges and incidents of slavery—these ends Stanton 
lumps together in the concept “‘citizenship.’’ This is not the consti- 
tutional lawyer’s concept, but, simply “citizenship with the dignities 
and immunities of manhood.”’ Here one grasps the ideal that shaped 
the popular meaning of ‘“‘citizen’’ and ultimately determined its 
choice and content. That ideal was “emancipation into law’”’ and “‘the 
equal protection’’ thereby and thereunder of all persons and citizens. 

It is apparent that restraint and optimism!” dominated the early 
strategy of Ohio abolitionists. Their initial appeal was not to the 
Constitution but to morals and religion, ethics and patriotism. Their 
approach was evangelical rather than political. Victory, it was 





167 See notes 64-72 supra. 

168 See notes 60, 62, 63 supra. 

169] WeLp-GrimkE Letrers 126. 

170 Op. cit. supra note 43, at 7. 

171 In a letter to Birney dated June 19, 1834, Weld predicted the end of slavery 
‘in these United States within twenty years,” and ‘“‘within five years in Kentucky 
and Missouri;” also that ‘‘within two years, the free people of color in all the free 
States and in some of the now slave States will be raised to an equality of rights 
and privileges with the whites.” 1 Birney Lerrers 119; see also id. at 204-210 
for Birney’s characteristic appeal to reason and moderation 
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assumed, certainly would be won by reason and by moral suasion 
by appealing to the minds and consciences of Christian Americans. 
Accent was overwhelmingly on rights, rather than on power, on 
persuasion, not force. Only incidentally, and only in arguments 
designed to demonstrate the expediency and righteousness of emanci- 
pation, and the “crime’”’ and the “sin” of slavery, were legal and 
constitutional sanctions relied upon at all. 

Moral and ethical arguments frequently were cast in legal terms; 
the common law was employed by Olcott with almost the same 
reach and effect as the higher law itself. Birney gave polished state- 
ment to the argument that slavery was incompatible with the genius 
of American institutions. Petitioners asked Congress to exercise its 
power to abolish slavery in the federal district and to curb the internal 
slave trade. The historical fact of free Negro citizenship, earlier 
demonstrated by Ellsworth and Goddard, and seized on by William 
Jay, was reemployed, in conjunction with the comity clause and other 
guarantees, by the Committee on the Laws of Ohio. The rudiments 
of later phraseology—the premised need for protection, the prescribed 
standard of equality, the repugnance of absolute power, the arbi- 
trariness of race and color as determinants of individual rights—all 
these were present and all were at times expressly argued.!7? 

However, a popular constitutional argument did not yet exist— 
either as applied to slavery in the states or in federal territory. Not 
only the indictment of slavery and the appeals for emancipation, but 
the defense of the free Negro were generally grounded on broad 
natural law premises, or on clauses of the state constitutions or of 
the Declaration. The latter document still far outranked the Con- 
stitution as a supreme fundamental law. The main object was to 
mobilize the individual will to emancipate rather than the social 
power. 

This state of affairs presently was reversed. Social compulsion 
replaced individual conversion as the guiding premise. Moral suasion 
gave way to political action. An ethically and religiously motivated 
movement, concerned with recognition of Negro rights and with 
education of the Negro race, and which had strong roots in the 
South,! became in a short time a politically-oriented movement. 





12 See Oxcorr, op. cit. supra note 156, at 78-79, 85-93, 116-120, for a compact 
version of the early constitutional argument; note that it appears in the rebuttal 
section and is wholly defensive in character. 


173 O’DELL, op. cit. supra note 113, at 388-9, analyzes Benjamin Lundy’s claims 
of 130 antislavery societies with 6,625 members in 1827, of which the great pre- 
ponderance (5,000 members) were in the South. 
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This movement was wholly sectional in character and committed to 
eradicating slavery by government fiat. 

The key to these shifts and to their catalyzing effects on constitu- 
tional theory lies in the immediatists’ confusion of purpose. To 
undermine slavery and cut short interminable debates over expedi- 
ency and methods, they had appropriated the English slogan and 
strategy. But by “immediate emancipation’? they meant simply 
“gradual emancipation immediately begun.’’ They hurt themselves 
and their chances even more by belaboring slaveholders as “man- 
stealers’”’ and by tactless harping on the “sinfulness’’ of slavery and 
the certainty of Divine retribution.! Combined with failure to recog- 
nize that judicial and legislative action by the separate states (rather 
than by a sovereign Parliament and single court as at Westminster) 
drastically slowed the progress of any emancipation movement in 
America, these were blunders of first magnitude. After auspicious 
beginnings in Massachusetts and Connecticut, state judicial action 
ceased to be a positive force.’ 

Fears of servile insurrection, quickened by triple coincidence, 
probably had doomed the Weld-Birney strategy even before it could 
be tried.!”* In September, 1829, shortly before the start of the debates 
in Parliament over emancipation ijn the British colonies, a free Negro 
of Boston, David Walker, published and circulated an incendiary 
Appeal in Four Articles. This frenetic, seditious pamphlet exulted in 
the slaves’ strength and numbers, belittled the whites, and openly 
called for vengeance and rapine. Copies soon appeared in at least five 
southern states. Hardly had alarmed legislatures begun stiffening the 





1% Here again OLcort, op. cit. supra note 156, affords best insight into these 
features of the Bible argument which infuriated and outraged the South. 


1% Commonwealth v. Aves, 18 Pick. 193 (Mass. 1836); Jackson v. Bullock, 12 
Conn. 38 (1837); 4 CaTTERALL, op. cit. supra note 77, at 433-436 (1936). Ch. 
Hobbs v. Fogg, 6 'W. & 8. 553 (Pa. 1837) ; State v. Claiborne, 11 Tenn. 331 (1838). 
Aids in studying the case law of abolitionism are CATTERALL and Hurp, Law or 
FREEDOM AND BonDAGE (1862) (also covers statutes). From the first, Mansfield’s 
decision in The Case of James Sommersett, 20 How. St. Tr. 1 (1771), exercised a 
hypnotic influence over abolition strategy in this country; but after the Pennsyl- 
vania courts declined to follow the bold step taken by Judge Cushing in Walker 
v. Jennison, (see note 104 supra) no progress was made until in the Aves case, 
supra, the Massachusetts court in effect affirmed the earlier unreported decision, 
thus arousing false hopes anew. (See Locke, op. cit. supra note 94; CHARLES 
Sruart, Memoir oF GRANVILLE SHarpP (Am. Anti Slavery Society, 1836); WELD- 
GrimkE Letters 397-400). Various early attacks drew limited judicial approval, 
e.g., the dissenting opinion of Judge Mills adopting counsel’s argument that a 
Kentucky Black law violated the Federal Comity clause and the state due course 
of law clause, Amy v. Smith, 1 Litt. 326, 337-48, (Ky. 1822). 

176 See Sypnor (c. 10), Eaton (cc. 4, 5), and Roserts (c. 1), op. cit. supra note 
108; also Eaton, A Dangerous Pamphlet in the Old South, 2 J. or So. Hist. 323-34 

1936); AprHEKER, AMERICAN NeGrO SiAvE Revotts cc. 11, 12 (19438); 1 
ARRISON, GARRISON 160-1. 
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non-intercourse, quarantine, and anti-literacy laws to forestall such 
propaganda, than Garrison launched his Liberator. 

In the second number, the editor deprecated the Walker Appeal. 
Later he repeatedly explained his basic creed of brotherhood, non- 
resistance, and moral suasion. Yet to the frightened, sensitive South 
this was worse than futile. Neither the Lzberator’s manner nor 
matter appeared consistent with such principles. The invective and 
vilification, the censure, the absence of a positive program and the 
refusal to consider one—all were construed as deliberate incitements 
to passion and violence, or as leaving no possible alternatives. 
Garrison, on these points, was neither consistent nor clear headed. 
The Liberator for July 31, 1831, contained a “Song, Supposed to be 
Sung by Slaves in Insurrection,” words of which urged the bondsmen 
to “strike for God and Vengeance now.” The South suffered its blood- 
iest slave revolt exactly thirty days later. In Southampton County, 
Virginia, Nat Turner, a literate slave who believed himself possessed 
of supernatural powers, fomented and led an uprising which began 
with murder of his master’s family, and ended in slaughter of nearly 
sixty whites, three-fourths of them women and children. No proof 
has ever linked Turner’s act with Garrison or Walker; and none, in 
view of the circumstances, could successfully have rebutted the 
presumptions. 

The repercussion of these incidents was a vast change in attitude 
toward slavery.!”? After two weeks debate in January, 1832, the 
Virginia legislature by a single vote finally rejected proposals for 
gradual emancipation. This was the turning point. Thereafter public 
discussion of slavery grew more infrequent; protests more equivocal; 
slowly the movement for emancipation collapsed—tliterally from fear 
of liberated slaves. What former generations had tended to view as 
an evil and as a social, economic, and moral blight, now evoked 
passionate counter-defense. Building on arguments of the Missouri 
debates and on writings of such pioneer apologists as Dr. Cooper 
and Governor Miller, leaders developed the thesis that slavery was 
a boon, a “sectional and a national blessing,’ “‘not an evil, ... a 
positive good,” the “very cornerstone of our republican edifice.”’ 
First developed locally in the South, such arguments soon were 
repeated in Congress.!78 





177 ROBERT, op. cit. supra note 108; WHITFIELD, SLAVERY AGITATION IN VIR- 
GINIA, 1829-32 (1930). JENKINS, op. cit. supra note 94, at 65-76. 

178 See JENKINS, op. cit. supra note 94, at 76; speeches cited infra note 186; 
12 Cona. Des. col. 2456 (1835) (Rep. Hammond of South Carolina). Growing 
intransigence of the South (1825-26) on slavery was apparent in the speeches of 
John Randolph and R. Y. Hayne in the debate over recognition of Haiti. See 
2 Cona. Des. col. 112-13 (1825); O’DELL at 285-6. 
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Meanwhile, legislatures continued to tighten the slave codes.'7® 
As leaders of major insurrections had been literate, stiffer penalties 
were enacted for teaching slaves to read and write. More states for- 
bade Negro preaching. Seditious publications were more sweepingly 
defined. The drastic seamen’s laws, first enacted in the early twenties 
after the Tyler Insurrection and which required free Negroes on 
vessels entering Southern ports to be bonded and quarantined, were 
amended and rigorously enforced.'*° Fresh restraints were placed on 
migration of free Negroes. The brother of Prudence Crandall, a 
Connecticut physician visiting in Washington, was arrested and tried 
on a common law charge of seditious libel for possession of abolitionist 
pamphlets.'*! Vigilanteism increased, culminating in a frightful series 
of episodes such as the Vicksburg Tragedy of July, 1835.'*? Condoning 
mob action, hot-headed leaders threatened similar fates to Garrison 
and the Tappans.'* 

Constitutional defenses likewise were overhauled. To some Southern 
leaders, Calhoun’s doctrines of concurrent majority and state inter- 
position! offered scant protection against abolition in federal terri- 
tory. Slavery in the states might be a labor system and nexus of prop- 
erty relations—a local domestic matter over which Congress had no 
powers whatever. Yet over the federal district and territories two 
clearly worded grants gave Congress sweeping power, (1) “to exercise 
exclusive legislation in all cases whatsoever over such District (not 
exceeding ten miles square) as may, by Session [sic] of particular 
States and the acceptance of Congress, become the Seat of the 
Government of the United States,’”’ and (2) “to dispose of and make 
all needful Rules and Regulations respecting the Territory . . . be- 
longing to the United States.’’ Potentialities of these powers seldom 





179 See EATON, op cit. supra note 108, c. 5 and statutes there cited. 

180 HAMER, op. cit. supra note 110. 

181 See THe TRIAL OF REUBEN CRANDALL, M. D., CHARGED WITH PUBLISHING 
Sepitious Lisets By CIRCULATING THE PUBLICATIONS OF THE AMERICAN ANTI- 
Siavery Society . . . (1836). Crandall was tried before Judge Cranch and ac- 
quitted. 

18 Eaton, Mob Violence in the South, 29 Miss. Vatuey Hist. Rev. 351-71 
(1942); Philanthropist, Feb. 5, 1836, p. 2, col. 5; p. 3, col. 1; id., Oct. 28, 1836, p. 
4, col. 2-3 reprinting a rare pamphlet later used by Eaton. 

183 Sypnor, op. cit. supra note 108. Philanthropist, April 8, 1836, p. 3, col. 5, 
Speech of Mississippi Governor to Legislature; and see note 191 infra. 

18 For Calhoun’s position at this period, see the South Carolina Exposition and 
Protest, and the celebrated Fort Hill address, reprinted in 6 CaLHoun, Works 
1-123 (1856); Burgess (ce. 10-11), McLAUGHLIN (c. 33), op. cit. supra note 111; 
Freperic BANCROFT, CALHOUN AND THE SouTH CAROLINA NULLIFICATION 
Movement (1928); Boucuer, NULLIFICATION CONTROVERSY IN SOUTH CAROLINA 
(1916); Wittsre, Jonn C. CaLtnoun, NULLIFER, 1829-1839 (1949). Cf. Corwin, 
National Power and State Interposition, 1787-1861, 10 Micu. L. Rev. 535 (1912). 
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had been questioned; policy and expediency alone had set their 
bounds. Alarmed at the petitions pouring in from the converts of 
Weld and his co-workers,'* Southern leaders in Congress now sought 
secondary bulwarks. Abolition in the District was repeatedly attack- 
ed!* as a “violation of public faith,’”’ ‘‘unwise,”’ “impolitic,’’ a direct 
threat to the Union which might be met by nullification. But just as 
abolitionists in their affirmative defense of free Negroes had already 
linked due process and inalienable rights, so now Southern strategists, 
anticipating Chief Justice Taney in the Dred Scott case by more 
than two decades, appropriated the guarantee to slavery’s defense.1*’ 
Hints of such usage had appeared in recent debates,'** yet it was a 
House Committee report,!®® issued in May, 1836, under the chair- 
manship of H.L. Pinckney, of South Carolina, that consolidated these 
defenses. In doing so, it probably ended the chance of gradual emanci- 
pation. 

Congress’ powers of ‘exclusive legislation’”’ over the District, the 
Report at first conceded. But this was argued to mean simply that 
Congress alone possessed the law-making authority. The granted 
power was subject to inherent limitations; it had been bestowed 
“for beneficial purposes only.” 


The Constitution . . . does not, and could not, confer unlimited 
authority [over the District]. It could confer no power contrary 
to the fundamental principles of the Constitution itself, and of 
the essential and unalienable rights of American citizens. The 
right to legislate . . . (to make the Constitution consistent with 
itself) is . . . qualified by the provision that ‘‘no man [sic] shall 
be deprived of life, liberty or property without due process of 





Pr BARNES, op. cit. supra note 27, cc. 11-13; Burasss, op. cit. supra note 111, 
e. 11. 


186 See 12 Cona. Des. col. 2019, 2023 (1835), speeches Reps. Robertson and 
Wise of Virginia, Dec. 22, 1835; speech of Rep. Pickens of South Carolina, Jan. 
21, 1836. These speeches were widely circulated as pamphlets and drew immediate 
answer by abolitionists. See Rep. Slade of Vermont, 12 Cone. Des. col. 2042 
(1835); WeL_p, Power or ConGcrREss OvER THE District or CoLumBIA (1838). 


187 It would be hard to find clearer evidence of the costs of divorcing legal and 
constitutional from general history than that in all the speculation regarding the 
precedents and influences responsible for Taney’s reliance on the due process 
clause, no one seems to have called attention to this legislative precedent. So 
completely has the case method dominated constitutional history and law review 
research that it may be worth noting that when the Dred Scott decision confronted 
the North in the late Fifties with a judicial restatement and implementation of 
the vested rights-due process-no containment premises of the Pinckney Report 
the sectional rift was complete and the electorate at large was forced to make the 
same decisions regarding slavery’s permanency and right to expand unchallenged 
which had driven the original abolitionists to embark upon political action in 
the late thirties and forties. 


188 See note 186 supra. 
189 H. R. Rep. No. 691, 24th Cong., Ist Sess. (1836). 
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law,” and various others of a similar character. We lay it down as 
a rule that no Government can do anything directly repugnant 
to the principles of natural justice and of the social compact. 
It would be totally subversive of all the purposes for which 
government is instituted. 


No republican, the report concluded, would for a minute tolerate 
such things as ex post facto punishment or destruction of private 
contracts. Justice Chase’s celebrated dictum in Calder v. Bull, the just 
compensation clause, the declared purposes of the Preamble all were 
cited as barriers to abolition whether in the capital or territories. 

The significance of the Pinckney report can scarcely be exaggerated. 
Avowedly conciliatory, drafted by unionists rather than nullifiers, 
and hence damned for its moderation by Calhoun and his disciples,!*° 
it revealed all the more clearly the nature of the approaching impasse. 
The South was unalterably opposed to containment of slavery; yet 
such containment had motivated abolitionism from the beginning. 
Emancipation in the District was viewed as an intolerable prospect— 
mortally feared as a precedent—yet precisely such a precedent con- 
stituted the hope and the saving method of gradualism. Tactically, 
moral suasion rested on a fair hearing and on the capacity to communi- 
cate and proselytize; yet already barriers were virtually insur- 
mountable. Nothing reveals this more clearly than the stand on 
‘fncendiary abolitionist propaganda” taken simultaneously in De- 
cember, 1835, by Governor McDuffie and President Jackson. 

Lashing out at attacks of ‘‘wicked monsters and deluded lunatics” 
whose “inflammable and incendiary pamphlets’’ were “calculated to 
seduce our slaves and excite them to insurrection and massacre,’”’ the 
South Carolina Governor stated: 


[it is my] deliberate opinion that laws of every community should 
punish this species of interference by death without benefit of 
clergy, regarding the authors as enemies of the human race... . 
For the institution of domestic slavery we hold ourselves respon- 
sible only to God, and it is utterly incompatible with the dignity 
and safety of the state to permit any foreign authority to question 
our right to maintain it. No human institution . . . is more mani- 
festly consistent with the will of God . ... Domestic slavery . . . is 
the cornerstone of our Republican institutions. [Two peremptory 
demands therefore, must be made and entertained. First there 
must be forthcoming from each of the other states] a disclaimer 
by its legislature of the existence of any rightful power, either in 
such States or in the United States, . . . to interfere in any manner 
whatever with the institution of slavery in South Carolina; 





199 WILTSIE, op. cit. supra note 184, c. 20, esp. pp. 283-6. 
191 Reprinted Philanthropist Jan. 1, 1836, p. 1, col. 1-4. 
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[second the] immediate passage of penal laws by such legislatures 
denouncing against the incendiaries of whom we complain, such 
punishments as will speedily and forever suppress their machina- 
tions against our peace and safety. 


In his message’ to Congress two days after McDuffie’s statement, 
the President urged federal action in the same field. Bitter over 
“wicked,” “‘unconstitutional” attempts to “circulate through the 
mails inflammatory appeals addressed to the passions of the slaves,’’ 
“calculated to . . . produce all the horrors of servile war,’’ he called 
on Congress for drastic penal legislation. 

What such proposals meant, in abolitionist eyes, was that in 
addition to being refused a hearing and being denied the right—or 
as they conceived it, the Christian duty—to work for an end to 
slavery by constitutional means, they now were confronted with 
demands that both state and federal power be marshalled against 
their movement. To them this meant a choking off of discussion and a 
permanent freezing of a barbarous, detested institution into American 
life. 

That zealots and philanthropists who counted themselves “free 
moral agents,’”’ who thrilled at thoughts of the Quaker and British 
examples, and who had been fired by Weld’s idealism and sensational 
early success, ever should fail to meet such a challenge was unthink- 
able. The paradox of slavery “sheltered under the wings of our na- 
tional eagle, . . . republican law its protector, republican equality 
its advocate, republican morality its patron, freemen its bodyguard,”’ 
Weld’s irony already had exploited in countless revivals. To slavery’s 
annihilation of ‘‘the sacred and eternal distinction between a person 
and a thing . . . a distinction created by God [and] crowned with 
glory and honor in the attributes of intelligence, morality, account- 
ability and immortal existence’! . . . now was added this ultimate 
error: repudiation of reason itself. God had enjoined men to probe 
and test institutions. American government in particular rested on 
the right and duty of free discussion." 

The momentous consequences of this proscription of discussion 
and cloture of persuasion in the South, the mobbings and beatings in 
the North, and the hurried erection of barriers designed to make 
slavery constitutionally impregnable in federal territory was a gradual 





19 3 RICHARDSON, MESSAGES AND PAPERS OF THE PRESIDENTS 175-6 (Govt. 
ed. 1896). 

1% The two quotations are from the Declaration of Sentiments drafted by 
Weld for the Ohio Anti Slavery Convention, April, 1835. See supra note 60, at 
8-9. 


1% See Rhode Island ProcEEDINGS, op. cit. supra note 152, at 68-69, for a well- 
documented abolitionist statement on this point. 
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yet virtually complete reorientation of the abolitionist movement.!*5 
This reorientation, greatly accelerated by the Pinckney Report, was 
marked by a shift from an overwhelming faith in moral suasion to a 
reluctant resort to political action, from efforts to convince Americans 
of the expediency and justice of freeing their slaves, to a search for 
constitutional power to free them, from an evangelical drive for 
converts at the state and local levels where slavery and the race 
problem might slowly have yielded to progressive solutions, to an 
ever-deepening sectional struggle.’® 

These tendencies may be traced today in the pages of the Weld- 
Grimke and Birney Letters, in a vast pamphlet literature, in annual 
reports of the state and national societies,!*’ but most satisfactorily 
in the columns of Birney’s Philanthropist. Calhoun and “positive 
good’’ theorists had fashioned a constitutional system which promised 
absolute protection for slavery and which ignored the constitutional 
reference to slaves as “‘persons,”’ referring to them whenever possible 
as “property.”’ These theorists also employed the “compact’’ and 
“compromises” of 1787 as a higher-law, extra-constitutional device 
which removed slavery from the reach not merely of state and federal 
legislatures but from adverse discussion and criticism. 

Birney and his colleagues now formulated a counter system, one 
which exalted liberty and exploited the Fathers’ use of ‘‘Persons.’’ 
Denying all limiting force to the “compact” or ‘compromises,’ 
this group hailed the spirit of the Declaration, of the Constitution, 
and American institutions generally. They seized on the leading 
provisions of the state and Federal Bills of Rights as affirmative 
guarantees of the freedom of the slaves. 

This second body of theory was a cooperative, evolutionary product, 
evolved defensively—or counter-defensively—in relation to definite 





19% DUMOND, op. cit. supra note 51, esp. cc. 5-6; T. C. Smrra, Tue Liserty AND 
Free Sor Parties IN THE NorTHWEST (1897); Kooxer, GENESIS OF THE 
Liserty Party (1949 paper to be published); Nye, op. cit. supra note 52. 

1% Cf, CRAVEN, THE CoMING OF THE CiviL War (1943); Nevins, ORDEAL OF 
THE UNION (1947). 

197 Read straight through; the six ANNUAL Proc. AnD Rep. or AMERICAN 
ANTISLAVERY Society (1833-1839) and the five ANNIVERSARY Proc. oF THE OHIO 
ANTISLAVERY Society (1836-1840) reveal the shift from confident evangelism 
to determined self defense and political action. Not until after the Pinckney 
Report (supra note 189), the ‘Gags’ denying antislavery petitions, and the 
refusal of the South to countenance discussion of the issue, does one find serious 
interest in political movements and tactics. The THtrp ANNUAL REPORT OF THE 
A.A.8.8. (May 10, 1936) signed by Elizur Wright is thus the turning point and a 
catalog of the factors that had reoriented opinion. By the SrxtH ANNUAL REpPoRT 
or THE A.A.S.S. (1839), the “imperative necessity of political action” caused 
Wright to devote much of his space to convincing the still hesitant and divided 
membership. 
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needs and pressures.!** Birney played a central role in its development. 
Lawyer, editor, publicist, he was not, like Calhoun, a profound or 
an original political theorist, but rather an assimilator, a systematizer. 
Though his personal contributions were substantial—even distinctive 
—and have too long been mistakenly credited to Giddings and 
Chase,!** they were essentially those of synthesis and restatement. A 
born conciliator who abhorred violence and radicalism as deeply as he 
loved the South, a moderate man both by temperament and convic- 
tion he integrated the argument, kept it focused on vital issues, and 
served as a forensic quartermaster-general for the entire movement. 

Birney’s first objective was to gain abolitionists a hearing. Re- 
garding himself as stategically placed between the crusading re- 
vivalists and the militant “positive good”’ advocates bent on insulating 
the South, he undertook in his first publications to answer objections. 
He quoted from the Society’s Constitution and Declaration to show 
that abolitionism was not “incendiary,” “revolutionary,” nor “trea- 
sonable.” It was not at war with the federal compact. Its advocates 
were committed solely to moral suasion; they repudiated violence and 
addressed their appeals exclusively to whites and slaveholders, never 
to the illiterate bondsmen.?® President Jackson’s message on the 
mails," the great speeches of Calhoun®? demanding immediate 
suppression of agitation and propaganda, the similar speeches of 
McDuffie,2* Pickens,?“ and others?%—all were reported at length 
and answered with respect. Sometimes these answers took the form 
of appended footnotes—sometimes ‘“‘leaders’’ upholding successively 
the right of ‘‘Free Discussion,”’?” ‘“The Right to Petition Congress’? 
and ‘The Power of Congress over the District of Columbia.’’?°* 





1% For what might be termed a first draft, prepared at white heat in February, 
1836, in answer to the Southern Congressional arguments that were soon to be 
cast into the Pinckney Report (supra note 189), see the Report on the Constitution 
in Rhode Island, PRocEEDINGS, op. cit. supra note 152, at 68-76 (1836). 

19 McLauGHLin, ConsTITUTIONAL History or THE U.S. 493, by implication 
credits Giddings with formulation of the “Municipal law theory” ‘of slavery in the 
Creole resolutions of March, 1842, but these resolutions were in fact worked out 
using ideas developed by Birney in 1836-37. BARNEs, op. cit. supra note 35, 
at 184. For Chase’s indebtedness to Birney, see Hart, Satmon P. CHASE 51-52 
(1899). Birney received his legal training in the Philadelphia office of the reporter 
and statesman, A. J. Dallas, father of his Princeton classmate, G. M. Dallas. 

200 Philanthropist, Jan. 1, 1836. 

20 Td,, Jan. 8, 1836, p. 3, col. 5. 

302 Jd., Mar. 4, 1836. 

203 Td., Jan. 1, 1836, p. 1, col. 1. 

2% Td., Feb. 19, 1836, p. 1. 

2% Td., Jan. 8, 1836, p. 2. 

2% Jd., Jan. 15, 1836, p. 2, col. 5; p. 3,{col. 2. 

207 Jd., Jan. 22, 1836, p. 3, col. 1-2. 
208 Td., Feb. 12, 1836, p. 2. 
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The dominant theme was the right to discuss, to associate, to 
proselytize. Americans were morally bound as a nation to end slavery. 
“‘When we were in our utmost need,’’ reminded Birney, “‘straining, not 
only to produce united action among ourselves, but for the good 
opinion and sympathy of the world, we proclaimed as a truth funda- 
mental to all governments, ‘that all men are created equal, and possess 
rights that are inalienable, to their lives, their liberty, and the pursuit 
of happiness.’ ”’ Yet, “this great truth’ now was often dismissed as a 
“rhetorical flourish”; the ‘obvious meaning” of “those great con- 
servatives of our government, freedom of speech and of the press,”’ 
was explained away; persistent attempts even were made to gain for 
slavery “‘the peculiar favoritism of the Constitution.’’?°* 

Under the leadership of two distinguished members of the Cin- 
cinnati bar, Judge John C. Wright and Professor Timothy Walker,?!° 
that city’s men of property and standing recently had done much to 
strengthen this proslavery stand. Failing to dissuade Birney from 
continuing the Philanthropist, they prepared in January, 1836, an 
elaborate Preamble and Resolutions. The essence of this appeal was 
that “after a full and thorough discussion [in 1787] the compact of 
the Union was consummated leaving the slave states the full discre- 
tion of settling the momentous question in their own way, and in their 
own good time; the implied guarantee was promulgated, that slave 
property shall be held sacred by the Constitution and protected by 
the laws.”’ Slavery must be tolerated, therefore, even if disapproved, 
and all agitation on the subject should cease.*"4 

It was this acceptance of Southern theory that Birney did his ut- 
most to answer. Obliged to remarshal his arguments, he addressed a 
series of ten articles to Judge Wright?” in the course of which he re- 
jected both the Preamble’s premises and conclusion. Epitomized in 
his own words, his major premises were: 

1. That the right to publish opinions—of which speaking, writing, 
and printing are but modes—is a natural right—derived from 
our Creator—belonging to us as men—of which no human 
authority can justly deprive us. 





209 Philanthropist, Jan. 1, 1836, p. 2, col. 5. 

210:The growth of antislavery sentiment, and Birney’s pioneering role therein, 
are evident in the fact that by 1846 Professor Walker, author of AN INTRODUCTION 
To AMERICAN Law (1837) and for years editor of the WesterN Law JouRNAL, 
apparently accepted many of Birney’s views. See editorial comment on Chase’s 
argument before the U.S. Supreme Court in the case of Jones v. Van Zandt, 
46 U.S. 215 (1846), in 4 West. L. J. 321-328 (1846). 

211 Philanthropist, Feb. 19, 1836, p. 2., col. 5. 

*12 The series appeared Feb. 19 to Apr. 22, 1836, inclusive, with good epitomes 
on Mar. 4, 1836, and April 22, 1836. 
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2. That wrongs growing out of the abuse of the right were to be 
restrained, as other wrongs—by the certainty of punishment— 
but, that the right to publish opinions was not to be subjected 
to previous restraint, from fear that it might become a 
wrong... . 

3. That the Constitution of the United States does not by any 
express provision ‘“‘acknowledge’’ the right of Southern slave- 
holders to enslave their colored brethren any more than it 
acknowledges the right of a foreign despot . . . to oppress his 
subjects... .?4% 


The constitutional document itself, Birney contended, actually 
was silent on slavery. The Fathers, like the revolutionary generation 
as a whole, reprobated the institution, refused even to name it, 
anticipated and welcomed its early decline and death. This was 
evidenced by the express grant of power to Congress to abolish the 
African slave trade after 1808. Neither convention debates on the 
abominations of that traffic nor the text or purpose of either the 
fugitive slave clause or the clause apportioning representation and 
direct taxes implied recognition or approval, much less a sanction 
or guarantee. “The Constitution of the U.S.,”’ Birney insisted in 
language which soon would be paraphrased by his friend, Henry Clay, 
“recognizes as property what the several states recognize as property. 
It guarantees no species of property within the states—because the 
state laws are entirely sufficient for this purpose.’’?"* In this brief 
passage appears the gist of Birney’s municipal law theory of slavery 
later popularized by Giddings and Chase. 

The significance of its appearance in an argument primarily devoted 
to the defense of the rights of discussion and persuasion is not to be 
overlooked, nor is the fact that Birney’s original premise was not so 
much that the Constitution was antislavery or even neutral as simply 
that it was not proslavery. Quite as ready as Calhoun to base his 
theory on the local law, Birney insisted that the South stand on the 
platform it had erected. If slave “‘property”’ existed solely by reason 
of state laws, it enjoyed no special federal constitutional favor. Even 
so far as the District of Columbia was concerned, slaves were pre- 
cisely the same as houses or town lots—‘“‘all might be taken on certain 
conditions for the public benefit.’ The expediency and justice of the 
institution were everywhere a legitimate subject for discussion. The 
absolute constitutional protection claimed by Pickens for slave prop- 
erty, Birney stressed, was equally applicable to the slave trade. 
“Did the South mean to employ the compact to deny expressly 





213 Philanthropist, Mar. 4, 1836, p. 2. 
34 Jd., Feb. 19, 1836, p. 2, col. 1. 
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granted powers?”’ In Birney’s view there had been neither “‘compacts”’ 
nor “compromises” in 1787—merely an accommodation of interests 
dictated by patriotism and by the need and desire for union. Yet even 
had there been such a compact, would it have meant, he asked, that 
later generations, “suffering under the arrangement, might never 
open their mouths against it’’ nor seek to moderate it by appeals to 
patriotism and religion? “Does it violate a bargain founded and con- 
tinued in injustice, to endeavor to persuade those who have it in 
their power to release us from it, to do so?”’ The very “persuasion 
resorted to”’ was a “continual acknowledgment of the validity of the 
contract.’”? And since emancipation would result in Congressional 
representation of all, rather than merely three-fifths of the slaves, 
could it be maintained that this was an infringement??" 

More and more, the early Biblical and religious appeals with their 
emphasis on the sin of slavery were supplemented by those grounded 
in ethics and history. The revolutionary natural rights creed of the 
Declaration, the universality of guarantees of the state Bills of 
Rights, the Signers’ and the Fathers’ known aversion to slavery, the 
“color blindedness”’ of the Articles of Confederation, the outright 
prohibition of slavery in the territories by the Northwest Ordinance, 
and above all, the silence, the euphemisms, the circumlocutions of the 
Constitution—these were the recurrent and expanding points. 

As Birney labored to put in more finished form his own ethical 
interpretations of national origins and ideals, he reprinted the 
Expostulation to Congress which the Quaker philanthropist, Warner 
Mifflin, had prepared in 1793.2 He published Whittier’s eloquent 
letter”? to Governor Edward Everett in which the fact is stressed 
that Dr. Franklin, a Father as well as signer, had as his last public 
act in 1790, sponsored a petition calling on Congress to abolish 
slavery in the federal district. He ran columns of quotations from the 
antislavery writings and speeches of other leaders,?!* producing, for 
example, the speech in which Senator Prentiss"® of Vermont dis- 
posed of Pickens’ due process argument. He noted that in St. Louis, 
one F. W. Risque, an antislavery lawyer, had convinced the county 
court of the unconstitutionality of a recent Missouri statute which 
attempted to exclude free Negroes from residence.””° He analyzed 





215 Philanthropist, Feb. 19, 1836, p. 2, col. 1. 
26 Jd., Feb. 5, 1836. 

217 Td., Mar. 18, 1836. 

218 Jd., p. 4, col. 5. 

219 Jd., Apr. 29, 1836, p. 1, col. 1. 

20 Td., Mar. 4, 1836, p. 3, col. 5. 
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the legal disabilities of the slaves and traced them to a single source— 
“the assumed right of property” in man.” 

Over against this assumed right of the slaveholder was the slaves’ 
natural right to himself and his “property.”’ Birney and the abolition- 
ists denied validity of the higher law to the defense of property in 
slaves, yet applied it rigorously to the defense of liberty and to the 
rights of slaves to property. Strict empiricists as regards slave prop- 
erty under the Fifth Amendment, they were metaphysical in other 
respects, even though in these arguments they ignored the poten- 
tialities of the constitutional text and still relied only on a turning of 
the tables. The tendency in this respect is best shown in a brief 
editorial, ‘“The Right of Property,’’ which Birney reprinted in 
March.””? This fundamental right, harped on by the opposition as the 
basis for its claim that Congress lacked power to abolish slavery in 
the capitol, was at the bottom, said the editorialist, the main reason 
why Congress should and could absolutely abolish it there. Aboli- 
tionists too held that Congress should not disturb, that it should 
protect the right of private property. 


Having exclusive legislation over the District of Columbia, 
[Congress] should see that every person therein enjoys the right 
of property. This is the very reason why Congress should abolish 
slavery. The right of property is sacred. It belongs to every man. 
It was not given to us by government; and it cannot, justly, be 
taken away by government. No compact, which takes away 
this right, can, so far as it does so, be of any binding force. Now, 
shall Congress continue to deprive one-fifth part of the people 
of the District of their property because Virginia and Maryland 
did so before? No. Congress is bound immediately to protect 
every person in the district, in the enjoyment of everything 
that is his.?? 


In addition to the antithetical conceptions of “‘property’’ and the 
presumed overriding natural right of self-ownership, we here observe 
two things. One is the hint of an affirmative obligation resting on 
Congress and the federal government to extend the protection of 
the law over all persons irrespective of race and color. The other is 
that this concept of an affirmative duty (which obviously is linked 
with an inherent as well as an expressly granted constitutional 
power for its effectuation) was at the start asserted mainly with 
reference to the desirability and justice of abolition as a policy; 
specifically, it was a counter to the claim that Congress lacked power 





#21 Philanthropist, July 1, 1836, p. 2, col. 4. 
222 Td., Mar. 4, 1836, p. 3, col. 4, from Human Riauts, an abolitionist periodical. 
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to abolish slavery even in the territories over which it had “exclu- 
sive jurisdiction.”’ This doctrine of affirmative obligation itself was 
capable of much more, and it might (and indeed soon would) be 
employed against slavery in the States?*‘ and to the destruction or 
disregard of state lines. This must not obscure the fact that its origi- 
nal purpose was to secure the rights of physical liberty and self- 
proprietorship. 

Thus it may be said that abolitionist theory, though grounded 
in the higher law, began conventionally in other respects and was 
particularly scrupulous in its regard for the state-federal division of 
powers. It was the sweeping universal character of its higher law 
premises combined with the tactical necessity of defending federal 
power over the District and territories that eventually promoted 
aberrant and eccentric theories. Once underway, however, movement 
in these directions was rapid, irresistible, almost polar; for granting 
the respective premises, the natural rights creed served equally well 
either abolitionists or opponents. This ambivalence contributed 
toward extremism and stimulated counter-developments. 

Having paid his respects in the Wright series to the timorous 
groups who would suppress discussion of slavery in hope of placating 
the South, Birney immediately recovered the ground. In a third 
series, significantly entitled “Harmony of Measures of Abolition with 
International Law and the Federal Constitution,’ he again con- 
tended, and still by way of defending abolitionism rather than 
directly attacking slavery, that there had been no guarantee of the 
institution either in the Convention debates or in the Constitution 
proper. Records of the Convention and those of the ratifying conven- 
tions revealed no such purpose. The primary object had been union. 
Granted the Constitution conferred no power on Congress or the free 
states to interfere with slavery, “may we not. . . strive to convince 
slaveholders . . . to plead with them . . . employ moral power?’’?”* 

These increasingly secular yet primitive constitutional arguments 
soon found expression in hundreds of resolutions and declarations. 





** Pioneering this radical theory was Alvan Stewart, a Utica lawyer. Perceiving 
the possibilities of the due process clause as used by proslavery ites in the Pinckney 
Report, and by Birney in answering Judge Lewis (tnfra note 251 et seq.), Stewart 
in the summer of 1837 compounded an argument that at the time of its delivery 
at the New York State Anti Slavery Convention, Sept. 20, 1837, dismayed Birney 
and conservatives (1 Birney Letters 457-9); ultimately Birney himself assumed a 
similar stand, see note 54 supra. Stewart’s argument is printed in 2 Frienp oF 
Man, Oct. 18, 1837; but was omitted by Marsh, editor of his WRITINGS AND 
SPEECHES (1860). 

#5 Philanthropist, Apr. 29, May 6, May 13, 1836, pp. 2. 

26 Td., May 6, 1836, p. 2, col. 1-4. Comparison with the Feb. 19, 1836, article 
(supra notes 211, 215, 216) reveals Birney’s intensive study and craftsmanship. 
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At the end of every revival converts formed new societies. On such 
occasions they assumed their right and their duty “as American 
citizens’’—‘“‘as enjoyers of the great instrument which guarantees 
our freedom’’—to discuss, petition, and proselytize. 


[We believe it] . . . our duty [declared citizens of Willoughby, 
Ohio] to discuss any subject . . . important to the welfare of the 
nation—that the Constitution of the United States protects us 
in so doing—that the distinction between the majority and the 
minority exists in the good judgment of the people rather than 
physical foree—that republican sentiments ought to triumph 
over the enfuriated feelings of a mob... 7?” 


It was in this manner that God-given, inalienable natural rights 
were constitutionally assimilated. “The right of free discussion,” 
resolved the Beaver County (Pennsylvania) Anti-slavery Society in 
March, 1836, “‘is the birthright of man—guaranteed to every Ameri- 
can citizen by the Constitution of his country—consequently, it 
cannot be taken from him, or abridged, by any power whatsoever.’’2?8 

By sheer repetition, and by the processes of winnowing, elaboration, 
and restatement, certain doctrinal forms began to fix themselves in 
the public mind. One of the most popular and significant of these 
employed the purposes of the Preamble, often in combination with 
the comity clause. Thus in June, 1836, citizens and shipping interests 
in Massachusetts, protesting against the colored seamen’s laws of 
Georgia and the Carolinas, carried their case to the state legislature in 
an appeal which Birney published.??° Such laws, ran the petition, by their 
presumptions against freedom and in favor of slavery, operated to 


deprive a portion of our fellow citizens of this commonwealth of 
the privileges and rights guaranteed to them by our federal 
Constitution . . . and even to the deprivation of their liberty for 
life—in direct violation of the avowed purposes of our union— 
which were “to establish justice, insure domestic tranquillity, 
provide for the common defense, promote the general welfare, and 





227 Philanthropist, Mar. 11, 1836, p.”4, col. 1-2, reporting the organization of a 
new society of 32 members organized by John W. Alvord, a ‘“‘Lane Rebel’ and 
one of the original revivalists (see 1 Birney Letrers 254, 283, 292); note also 
the report in the Philanthropist, Mar. 11, 1836, p. 3, col. 3, of organization of 
three new Societies of 70-80 members apiece in Medina County, two in Lorain, 
and two in Harrison. See notes 131, 142 supra and notes 230, 232, 246, anfra. 


228 Philanthropist, Mar. 4, 1836, p. 4, col. 2; see also the Beaver Falls resolutions, 
id., Dec. 19, 1837, p. 2, col. 3, characteristically arraigning the Alton mob for 
robbing Lovejoy of “rights and privileges purchased by the blood of our revolu- 
tionary forefathers and guaranteed by the charter of our freedom and the sacred 
bond of our national constitution.” In the same number, the Cambridge (Guernsey 


County) Society resolved that “as American citizens... we... regard (the right 
of free discussion) as secured to us by .. . the United States Constitution and as 
dearer . . . than life itself.” 


29 Td., Apr. 8, 1836, p. 3, col. 4-5. 
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secure the blessings of liberty for ourselves and our posterity” 
and in utter disregard of that article . . . which explicitly provides 
that “the citizens of each state shall be entitled to the privileges 
and immunities of citizens in the several states.” 


Equally suggestive of the broadening argument were those resolu- 
tions which transferred the attack to slavery itself. They employed 
the same weapons and occasionally presumed that the Constitution, 
by its binding force, not only embraced but secured certain minimal 
rights of national citizenship. Most striking in this regard were the 
resolutions adopted at Elyria on July 4, 1836, by the Lorain County 
Anti-slavery Society at a meeting attended by the Oberlin faculty 
and at which Philemon Bliss was elected recording secretary :?*° 


Resolved: That slavery, by interfering with the rights of 
conscience, and restraining a portion of their countrymen from 
the free exercise of religious privileges, is a gross violation, not 
only the laws of God, but of the Constitution of the United 
States, and of every state in the Union. 

Resolved: That to deprive the laboring class of education and 
especially of reading the Bible, is a gross and high handed despot- 
ism, which ought not to be tolerated in a civilized, much less a 
Christian community. 

Resolved: That we regard the Union of these States as an in- 
valuable blessing, and in our efforts to remove slavery, we are 
strongly influenced by a desire to secure its perpetuity; but 
that one of the most important benefits of this Union is utterly 
destroyed when the Constitution, which binds the States to- 
gether, affords no protection to the lives of citizens out of the state 
in which they reside. 

Resolved: That the people of the United States are the source 
of the government, and that every citizen must be chargeable 
with the sin of slavery who does not make appropriate efforts 
to do it away. 

That such resolutions were ideal media for evolving and dissem- 
inating a lay constitutional theory is now plain. As early as 1836, the 
distinctive doctrinal feature, though often unformulated, was a 
belief in a national citizenship which was superior to state and which 
embraced the broad fundamental guarantees of the Federal Bill of 
Rights. Rarely was anyone yet troubled by the fact that three years 
earlier, in Barron v. Baltimore,*' the Supreme Court had held the 
provisions of the Bill of Rights to restrain only the federal government. 
The few who were aware of John Marshall’s holding simply assumed 





230 Philanthropist, July 29, 1836, p. 2, col. 2. E. 8S. Hamlin, later congressman, 
(see notes 142 & 157 supra) was elected one of the managers of the Society. The 
Elyria Ohio Atlas, from which the article was reprinted, was a leading abolitionist 
paper. 

231 Barron v. Baltimore, 7 Pet. 464 (U.S. 1833). 
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that whatever might be the positive law, the states were morally 
bound by the first eight Amendments, particularly since nearly all 
the state constitutions contained even stronger guarantees of these 
basic freedoms. 

The propulsive forces behind this rising nationalist doctrine were 
proscription and suppression. Colliding not only with each other, but 
with the classic dilemma of democratic federalism, abolitionists and 
proslaverites impaled themselves on opposite horns. That is, national 
power to protect dissident and reformist groups was militantly set off 
against local refusal to tolerate them. National coercion was an 
assumed antidote for state remissness and recalcitrance just as, on 
the opposite side, nullification and secession had first been advanced 
as barriers against congressional interference. As a weak and un- 
popular minority alarmed at threatened breakdown of local protec- 
tion, abolitionists turned instinctively toward a federal power which 
would secure the primary rights of petition, speech, and press, even 
in the face of hostile local opinion. The proslave interests, on the other 
hand, were fearful of the results of free discussion and equally mili- 
tant. They first invoked a drastic intellectual embargo as a measure of 
sectional security and then demanded its extraterritorial enforcement 
notwithstanding the strong and positive state constitutional guaran- 
tees of the rights of communication in the South as well as in the 
North.?# 

In an age firmly attached to localism, abolitionists thus emerged 
as advocates of an increasingly nationalistic theory. This theory 
they fashioned from familiar clauses also employed by their opponents. 
The measure of their accomplishment is that this lay theory, Web- 
sterian in character and not yet fully articulating an “American” 
citizenship, overcame its initial handicaps within thirty years. 

How much of this eventual success abolitionists owed to their 
enemies is indicated in an open letter addressed to Governor McDuffie 
in March, 1836. The letter was written by Reverend John Graham of 
the famed Chillicothe Presbytery. No abolitionist, Graham was an 
avowed admirer of McDuffie in the days when the Governor, like 
Calhoun, had been one of South Carolina’s ultra-nationalists. He 
wrote as a moderate, keenly sensitive of the South’s problems. Yet 
he was alarmed at implications of the new ‘“‘positive good’ doctrines 
and dismayed at the ferocity of McDuffie’s attacks. Particularly re- 
pugnant were the Governor’s statements approving of mob action: 





232 This sharp and growing cleavage is clearly evident in a column of resolutions 
quoted from many adopted by the societies July 4, 1837, Philanthropist July 21, 
1837, p. 3, col. 1-2. Note those of Lorain County offered by Philomen Bliss, of 
Medina County offered by Charles Olcott, and those from the Cadiz Society. 

















648 WISCONSIN LAW REVIEW [Vol. 1950 


Until very lately, [he remonstrated]** our government has been 
considered a government of laws. The constitution of the United 
States, and that of each particular state, provides that the trial 
by jury shall remain inviolate; thus securing to every citizen 
charged with crime, an impartial trial before a competent legal 
tribunal. And accordingly, all attempts, by individuals or com- 
binations, to anticipate or supersede the regular legal administra- 
tion of justice, have till lately, always been regarded and treated 
as offenses against the state . . . this important principle lies at 
the foundation of the citizen’s security in his person and his rights 
.... No emergency whatever, can require or justify a departure 
from it. . .. Whenever, therefore, any government shall make a 
practice of delivering over, in any case whatever, to the manage- 
ment of lawless and infuriated mobs, not only the “property,” but 
the personal safety and lives, of those it should protect; no great 
political sagacity is required to see that its own days are. . . num- 
bered. The connivance . . . which the numerous disgraceful 
assemblies and proceedings of this description have experienced, 
for some months past, wherever they have occurred, from the 
constituted authorities . . . is calculated to cause every intelligent 
lover of our free institutions to tremble for their permanence 
and stability. 


It soon was evident that the mounting clamor for suppression of 
abolitionism, violence, and intimidation as well as the indiscreet 
talk condoning mob action or official conduct conniving in it con- 
stituted effective forms of propaganda.“ Turned to excellent account 
by the Birney group were a whole series of episodes: the breakup of 
the New York Anti-slavery Society convention at Utica by a mob 
headed by a sheriff and a congressman;** similar, equally futile 
attempts at suppression of Weld’s revivals in Lockport;?* repeated 
efforts by the mayor and businessmen of Cincinnati to force the 
Philanthropist’s suspension, and the destruction of three of its 
presses within seven months;”’ the pulpit arrest of Reverend George 
Storrs, an antislavery agent, in New Hampshire, and his conviction 





8 Philanthropist, Apr. 15 and 22, 1836, p. 1. The author’s name does not appear 
in GALBRAITH, op. cit. supra note 129, but apparently he had at one time lived in 
the South, perhaps in Carolina. 

24 In general, see NyE, FETTERED FREEDOM (1949) passim. 

2% Philanthropist, Jan. 8, 1836; see [THomas] DeFrEeNnsor (psued.), ENEMIES OF 
THE CoNnsTITUTION DiscoveRED (1835) for a widely circulated report and ex- 
ploitation of this incident. 

2% Id., May 13, 1836, p. 3, c. 2. Weld organized a Society of 438 members in 
Lockport after this experience, A. the editorial comment of the anti-immediatist 
Lockport editor, quoted by Birney, well reveals the boomerang effects of suppres- 
sion on minds further perturbed by the problems of the condonation and con- 
nivance of local officials. 

237 Philanthropist, Jan. 29, 1836; July 15, 1836. See [Birney], NARRATIVE 
or THE Late Riorous Proceepines AGAINST THE LIBERTY OF THE PRESS IN 
CINCINNATI (1836). 
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and imprisonment as a “common brawler’’ ;** the charge of the no- 
torious Judge Lawless advising a St. Louis grand jury to return 
indictments against the lynchers of a crazed free Negro only if the 
lynching were found to have been “the act of the few’’ rather than a 
“multitude. seized by metaphysical phrenzy’’ ;?*° the persecution and 
banishment from Marian County, Missouri, of Dr. David Nelson, a 
distinguished abolitionist educator and minister;?*° the scourging of 
Amos Dresser, a Lane Rebel, in the public square at Nashville;*" the 
tarring, feathering, and expulsion from Hillsborough, Georgia, on 
suspicions of abolitionism of A. W. Kitchell, a licensed minister and 
prominent New Jerseyan;**? the martyrdom of Elijah Lovejoy, 
Presbyterian minister and editor, killed with several of his supporters 
at Alton, Illinois, while defending his press against the vigilantes who 
previously had destroyed two other presses.?* 

Pervading the defenses and propaganda based on these incidents 
were two themes. The first outlined the growing menace of slavery 
to free institutions. It reiterated the dangers inherent, not only 
in proscription and suppression, but in the corollary of the “positive 
good”’ doctrine which held that governments might preserve and 
protect slavery but never limit or abolish it. The other developed 
the ideas, implicit and partially formulated in the Graham-McDuffie 
letter, of an imminent breakdown of constitutional guarantees and 
a hiatus in the existing scheme of protection. In the North as well as 
the South, hostile sentiment made it increasingly clear that Bills of 
Rights were not self-executing but rested on local enforcement. Hence 
arose the anomaly that the great natural and fundamental rights of 
conscience, inquiry, and communication, secured on paper in almost 
every constitution, nevertheless were denied and abridged daily for 
want of sanctions! 

Thus abolitionists groped toward the inevitable, a concept of a 





238 Philanthropist, Apr. 29, 1836, p. 4, for incident; id., June 24, 1836, p. 4, col. 5, 
for resolutions denouncing this ‘ ‘iniquitous perversion of law,” “a base prostitution 
of the forms of judicial proceedings.” 

239 Td., June 17, 1836, p. 3, col. 4, headed ‘Supremacy of Laws” and reprinted 
from the Illinois Patriot. 

0 Td., July 29, 1836, p. 4, col. 1-4. On Dr. Nelson, a one-time Doak student, 
see 1 Brrney Letrers 328. 

%41 See NARRATIVE OF Amos Dresser (1836) for full account. 

#2 Philanthropist, July 8, 1836, p. 3, col. 1, A Dastard Outrage, reprinted from 
Cincinnati Gazette, Charles Hammond’s paper; id., July 22, 1836, p. 2, col. 3. 

*3 Philanthropist, Nov. 28, 1837, »P: 2; id., Dec. 12, 19, 1837, passim, for reso- 
lutions and editorials denouncing the perpetrators. See also Edward Beecher’s 
distinguished NARRATIVE OF THE Riots AT ALTON: IN CONNECTION WITH THE 
Deatu or Rev. Exisan P. Lovesoy (1838), an exalted defense of civil liberty 
which made denial of protection of law and destruction of freedom of inquiry 
the focal point and means of arousing thousands. 
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defect of governmental powers.*“4 The premises of their natural rights 
philosophy, with its dualism and confusion of abstract moral rights 
with enforceable constitutional ones, made this a tortuous enterprise. 
All men by nature ‘‘possessed’”’ these indispensable rights; all con- 
stitutions ‘‘declared’”’ and “‘secured”’ them; it was the bounden duty 
of all governments ‘created for purposes of protection” to safeguard 
and enforce them. Yet the hard fact was that state and local govern- 
ments were flagrantly, increasingly derelict. Nothing, southerners 
argued, could be done about it !? 

Challenged in this manner, Birney and his aides shifted their 
ground. Gradually and unconsciously, they advanced from the old 
position that the Federal Constitution was neutral—‘“‘or at least not 
proslavery’’—to the more exposed, yet tactically superior stand that 
the document was antislavery. Constitutionalization of the natural 
rights argument proceeded at a much more rapid pace. No longer 
was the fight waged merely defensively in behalf of the right to 
proselytize, or counter-defensively to support sweeping federal powers 
over the District and territories; more and more it was fought offen- 
sively against slavery itself. 

The lines of progression and transition in this regard are evident in 
a short leader entitled “Slavery Against the Constitution,’ which 





%4 Commented an abolitionist editor on the expulsion of Dr. Nelson, “If 
American citizens against whom no breach of the law can be proven, are to be 
hunted down as. . . this good man, then the times [are] far more deplorable than 

. in Rome in the days of the Caesars, when the circumstances of being a Roman 
citizen was an ample protection against assault without a trial. The question here 
involved, is not in regard to abolition, but to the rights of American citizens.” 
Philanthropist, July 29, 1836. The same theme was sounded by the Circleville 
(Ohio) Herald after Lovejoy’s murder: ‘The question is not now whether the 
doctrine of abolition is right or the institution of slavery wrong. . . . It is whether 
the laws are sufficient for protection of the citizens,’ Philanthropist, Dec. 12, 
1837, p. 2, col. 2. See Nye, Fetrerep FreEepom (1949). Leaders like Channing, 
Emerson, Sumner and Chase, who had little sympathy for immediatism, were 
drawn into the crusade via defense of civil liberties. 


%5 Resolved the Vermont Anti Slavery Society, October 25, 1837, at a meeting 
at Montpelier at which Birney was present and spoke: “Resolved, 3d That the 
popular outrage, committed on the persons of northern citizens, while visiting the 

South relying upon the protection of Constitutions and Laws—outrages which 
have passed unnoticed and unpunished, either from a criminal disregard of rights 
or from a want of power in the proper tribunals in the authorities of the districts 
in which they have been [perpetrated?]; in fine, that the entire prostration by the 
lawless of the slave states of all the barriers raised by the Constitution of the 
General Government for the personal security of the citizens of all the states are 
on their part, a virtual, and tend to a formal dissolution of the Union.” Philanthro- 

ist, Dec. 5, 1837, p. 4, col. 2. See also the resolutions of the Green Township Anti 
slave ry Soc iety, Harrison County, attacking Mayor Krum and authorities of 
Alton for “neglec ‘ting to defend the person and property” of Lovejoy and declaring 


them guilty of “aiding and abetting murder and arson.” ‘“‘While slavery exists, 
our Government, free institutions and religious privileges are in eminent peril, 
and ... no citizen has . . . security for life, liberty or property.’”’ Philanthropist, 


Dec. 19, 1837. 
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Birney reprinted in August.*“* “To discuss human rights,” the edi- 
torialist began, ‘‘is unquestionably the privilege and duty of every 
human being, . . . established as such by the Constitution of the 
U[nited] States, and especially by the Bible, the magna charta of 
the church.”’ 

“That glorious republican document is not stained with the name 
of slavery, no distinctions of color, nor any descriptions designate 
a portion of the people as perpetual slaves. It calls them persons, 
not things. . . .”’ After restating Birney’s own thesis that the “‘vener- 
able framers’’ had left what they regarded as a moribund institution 
to wither and die, making only such limited concessions as ‘‘were 


indispensable to . . . Union,” the writer moved to higher ground. 
Their primary object had been to secure life, liberty and property 
to each individual person ... , colored . . . , as well as white... . 


The Constitution is at war with slavery. .. . The right of trial by 
jury, and that which embraces the privileges of an American 
citizen are at present, in the slave-holding states, absolutely 


worthless. 


While antislavery papers and revivals echoed these arguments, 
Birney, renewing his attack on the Ohio Black Laws, made way for 
another advance. In a fourth series entitled “The Constitution of 
Ohio and Slavery,’’*‘7 he once more recast the traditional arguments 
from silence and idealism, employing them now in combination with 
the Northwest Ordinance: 

It would not be just in the absence of all evidence, to presume 
that such men as formed the Constitution of the United States, 
when constructing a system of government for a portion of the 
country, which, it was intended should be forever ‘free’ and 
exempt from the curse of slavery, would frame it on principles 
directly at variance with those they already had acknowledged 
as fundamental.*** 


Examining the territorial and congressional legislation down to 
1802, and finding repeated use of the terms “inhabitant” and “‘per- 
sons” in contexts which applied to free Negroes, Birney concluded 
that by the Ordinance of 1787 “‘all colored persons, except such as had 
been brought into the territory as slaves previously to its adoption, 
were placed in terms of entire equality as to political rights with all 
other persons.’’ Such, moreover, except for a minor militia law, had 





246 Philanthropist, Aug. 5, 1836, p. 1, col. 1, from The Elyria Ohio Atlas. The 
article is signed ‘“‘M.’”’ and perhaps by Rev. John Montieth (see note 129 supra), 
a close friend of Birney. 

247 Philanthropist, 1836, Oct. 28, p. 2, Nov. 25, p. 2, Dec. 9, p. 3. 

248 Td., Oct. 28, 1836, p. 2, col. 2. 
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been the practiced equality down to the time of the Ohio Convention 
of 1802. ‘In common with others possessing qualifications altogether 
unconnected with color,’’ free Negroes had voted for members of the 
Constitutional Convention, had in fact been constitutents of such 
members. Yet by the action of their representatives in that conven- 
tion and by subsequent secondary action of Ohio legislatures, they 
had suffered loss of their highest political and civil rights.?** 

To Birney this was an anomalous and outrageous action of an 
agent against his principal and against his principles. It led him to 
launch into what is striking evidence, not merely of Birney’s intellec- 
tual and professional acumen, but of the manner in which changing 
social and psychological attitudes toward race led abolitionists to 
anticipate modern constitutional principles. For what Birney here did 
was to formulate precisely the modern test of substantiality of purpose. 
He argued that by this rigorous test, race per se was an arbitrary 
standard by which to class citizens or to discriminate between them 
in the enjoyment of fundamental, natural, and constitutional rights. 

The Ohio Constitution, Birney argues, in contradistinction to the 
various statutes enacted since, had taken from the Negroes no civil 
right but that of suffrage. Waiving all question of the Convention’s 
original power to do this, he contended that the legislature might 
enforce this suffrage discrimination, but it might never go further 
and take away other rights merely on the grounds of color. Further- 
more, 


Whatever act of the Legislature would be deemed an infringe- 
ment of the constitutional rights of any class of white men, 
ought to be considered equally as an infringement of the same 
rights secured to the colored class, when specially directed against 
the latter. For they stand precisely on the same ground. If the 
legislature of Ohio should pass a law requiring a certain class of 
the citizens of South Carolina, distinguished by black eyes and 
black hair, . . . that on emigrating to this state for settlement, 
they should bring with them certificates, [register their names 
and provide surety bonds]|—what would be thought by the free- 
men of Ohio, learned and unlearned, of the constitutionality of 
such enactment? 


[These disabilities imposed upon Negroes were unconstitutional 
because there] is no principle or provision in the Constitution, 
to the maintenance or establishment of which they have an 
appropriate tendency; . . . because they are in . . . derogation of 
“Justice,’’ because they nullify the blessings of “liberty’’ intended 
to be secured to all by the Constitution; because they destroy 
or materially affect rights that the state has constitutionally, 





#49 Philanthropist, Dec. 9, 1836, p. 3, col. 4-5. 
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declared ‘“‘natural, inherent, and unalienable’’; because they are 
totally inconsistent with ‘enjoying and defending life and liberty, 
with acquiring and possessing and pursuing and obtaining 
happiness and safety.’ . .. And because, further, [they are] incon- 
sistent with the Constitution of the United States, which gives 
“to the citizens of each state all the privileges and immunities of 
citizens in the several states.’’25° 


It is clear that by December, 1836, the abolitionist argument was 
slowly recrystallizing around three major propositions: 


First, the great natural and fundamental rights of life, liberty, 
and property, long deemed inherent and inalienable, were now held 
to be secured by both state and national constitutions. 


Second, notwithstanding this double security, and in disregard 
of the obligation of governments to extend protection in return 
for allegiance, these rights were being violated with impunity 
both on national soil and in the states, (a) by the fact of slavery 
itself, (b) by mob action directed against those working for aboli- 
tion, (c) by flagrant discriminations against free Negroes and 
mulattoes. 

Third, race and color—‘grades and shades’’—whenever and 
wherever employed as criteria and determinants of fundamental 
rights, violated both the letter and spirit of American institutions; 
race per se was not only an ignoble standard; it was an irrational 
and unsubstantial one. 


Still almost entirely unfaced were the problems of implementing 
this theory, of enforcing the claimed rights in a federal system, of 
finding some answer for the observed defects of power. 

These, as matters unfolded, were the work of the new year. An 
extended debate which Birney carried on in the Philanthropist with 
Seth Lewis, a Louisiana district judge and planter," helped bring the 
larger issues to focus. Lewis argued that the laws of the slave states 
authorized slaveholding, “that those laws are sanctioned and con- 
firmed by the Constitution of the United States, giving to every slave 
owner a legal and constitutional right to the peaceable and undis- 
turbed possession and use of his slaves,’ and “‘binding every man in 
the free states to respect those laws.’’?®? 





20 Philanthropist, Dec. 9, 1836, p. 3, col. 4-5. 


51 So identified by Birney in the Philanthropist, Sept. 1, 1837, p. 2; but referred 
to as “Judge L” throughout much of the series; apparently Lewis’ first letters 
were submitted anonymously. 


#2 Philanthropist, Jan. 13, 1837, p. 2. 
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Answering these propositions,”* Birney restates his municipal law 
theory, inquiring Socratically: ‘“Because the Constitution does not 
forbid slavery, when it has no rightful power over it, is it to be 
inferred that it sanctions it?” 

He then rescrutinized the document, making the same rigorous 
use of the Federal Bill of Rights that he recently had made of Ohio’s, 
and focused ultimately on the due process clause employed in Pinck- 
ney’s Report: 

The Constitution contains provisions which, if literally carried 
out, would extinguish the entire system of slavery. It guarantees 
to every state in the union a republican form of government, 
Art. IV, Sec. 4th. A majority of the people of South Carolina 
are slaves; can she be said properly to have a republican form of 
government? It says, that “‘the right of the people to be secure in 
their persons, houses, papers and effects . . . against unreasonable 
searches and seizures, shall not be violated.”’ Slaves, Sir, are men, 
constitute a portion of the people: Is that no “unreasonable 
seizure,’ by which the man is deprived of all his earnings [effects?] 
—by which in fact he is robbed of his own person? Is the per- 
petual privation of liberty ‘‘no unreasonable seizure’? Suppose 
this provision of the Constitution wer literally and universally 
enforced ; how long would it be before there would not be a single 
slave to mar the prospect of American liberty? Again, ‘“‘no person 
shall be held to answer for a capital or otherwise infamous crime 
unless on the presentment or indictment of a grand jury, except 
in cases arising in the land or navai forces, [sic] nor shall any 
person be compelled in any case to witness against himself; nor 
be deprived of life, liberty or property without due process of 
law.”’ Art. V Amendments. 


Are slaves ever honored with indictment by a grand jury? 
Are they never compelled “to witness against themselves’’? never 
tortured until they lie against their own lives? never deprived 
of life without “‘due process of law’’? By what ‘‘due process of 
law’’ is it, that two millions of “persons” are deprived every 
year of the millions of dollars produced by their labor? By what 
due process of law is it that 56,000 “‘persons,’’ the annual increase 
of the slave population, are annually deprived of their “liberty’’? 
Such questions may seem impertinent, to Mr. L., but when he 
shall feel that the slave is a “person,” in very deed, and has rights, 
as inalienable as his own, he will acknowledge their propriety. 
Again “In all criminal prosecutions, the accused shall enjoy the 
right to a speedy and public trial, by an impartial jury . . . and to 
be informed of the nature and cause of the accusation; to be 
confronted with the witnesses against him; to have compulsory 
process for obtaining witnesses in his favor; and to have the as- 
sistance of Counsel for his defense.”’ Art. VI of the Amendments. 


%3 Philanthropist, Jan. 13, 1837, p. 2. Close study of Birney’s footnotes in this 
number shows clearly how much the development of abolitionist theory owed to 
catch-as-catch-can debate. 
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Take all the above provisions in connection with that clause 
under Art. VI, which declares that ‘This Constitution and the 
laws of the United States which shall be made in pursuance there- 
of”’ etc., “shall be the supreme law of the land, and the judges in 
every state shall be bound thereby, anything in the Constitution 
or laws of any state to the contrary notwithstanding’’—and then 
carry them out to their full extent, and how long would it be 
ere slavery would be utterly prostrated? I do not say they were 
inserted with a specific view toward this end, but I do say, that 
so long as they shall stand, the Constitution of these U[nited] 
States will be a perpetual rebuke to the selfishness and injustice 
of the whole policy of the slaveholder. The provisions embody 
principles which are at entire enmity with the spirit and practice 
of slavery. How an instrument, containing such principles, can 
be tortured to express a sanction to slavery, I am yet to learn.?* 


Reassimilation of the old theory into the Bill of Rights now pro- 
ceeded rapidly.2 The various clauses restraining the powers of Con- 
gress began to be popularly regarded as sources of Congressional 
power. The initial premise in this regard was that the provisions of 
the Bill of Rights were not rights, they were guarantees, and guarantees 
customarily presumed the intent and capacity, as well as the duty, 
to make them good. 

An open letter to his Congressman from an unnamed abolitionist 
in Batavia” reveals the hold and spread and reach of these ideas: 


The very Constitution of the United States is attempted to be 
distorted and made an ally of domestic slavery. That Constitution 
was established, not by the citizens or voters, but by “‘the people’ 
of the United States to secure the blessings of liberty and establish 
justice. The Union . . . was formed for the same great purposes, 

. . yet we have been told that petitioning for liberty endangers 


4 Philanthropist, Jan. 13, 1837, p. 2. Birney continued his ‘Reply to Judge 
L” in the Jan. 20 and 27, 1837 numbers, and in the former demonstrated his 
forensic powers by brilliant caricature of the South’s efforts to suppress discussion 
of slavery. 

255 Resolutions and petitions still were the chief media in evolving this system 
of constitutional shorthand. Similarity of the revivalists’ lectures from place to 
| their widespread circulation of the Philanthropist and printed tracts, 

irney’s own speaking tours all contributed to resulting stereotypes. The signifi- 
cance is apparent in resolutions adopted Feb. 4, 1837, by the Anti Slavery Society 
of Cadiz (later to be Bingham’s home town). ‘‘Resolved that while the advocates 
of emancipation are charged by slaveholders and their abettors, with endeavoring 
to destroy this Union, they themselves are the very men who are outraging it 
by destroying its basis, viz—the Constitution of the United States, which declares 
that ‘no law shall be made abridging the liberty of speech or of the press’ and also 
that ‘the citizens of any one State, [sic] are entitled to all the privileges and im- 
munities of citizens in the several States’ and further that ‘no son shall be 
deprived of life, liberty or property without due process of Law:” » Philanthropist, 
Mar. 10, 1837, p. 3, col. 4. See also resolutions adopted-by a Pittsburgh, Pennsyl- 
vania meeting, id., April 28, 1837, p. 4, col. 3, haven the supremacy clause is 
used to bolster the first Amendment as a “limitation” on the States. 

- 2 Perhaps John Joliffe, a local antislavery lawyer, who was a close friend of 
irney. 
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this Union, that the partnership will be dissolved by extending 
to all the very right it was intended to secure. 


Slavery in the District of Columbia violates the most impor- 
tant and sacred principles of the Constitution. . . I speak not of 
the mere letter, but of the principles . . .—of the rights it guaran- 
tees, of the form, in which the guarantee is expressed. The 5th 
Amendment declares ‘‘no person shall be deprived of life, liberty or 
property without due process of law.’”’ This petition informs you 
free men in the District . . . have been first imprisoned, and then 
sold for their jail fees. [Suppose, he continued, this had hap- 
pened to American seamen in a foreign port]. Would not Congress 
upon petition enquire into the fact and redress the wrong if it 
existed? Would not you, Sir, be one of the foremost in repelling 
the insult to our seamen and punishing the aggressor? Would 
you not consider it your duty—your official duty to do so? And 
yet you have no power to discriminate in the object of your 
protection—a colored sailor is entitled to the protection of his 
country’s laws, and Constitution, and flag, and honor, as well 
as a white one,—he is as much entitled to that protection in 
Washington city beneath the flag of his country and while he 
reposes under the tower of the Capitol as he is at Qualla Balloo 
or Halifax, or anywhere on the face of the earth. And all should 
be protected with equal and exact justice, whether sailors or 
laborers—citizens or soldiers: if so, you are bound to enquire 
into the alleged abuses, and if they exist to redress them. 


Quoting in order the Fourth and First Amendments, then the just 
compensation and the cruel and inhuman punishment clauses, the 
writer next contended that had the framers meant to exclude colored 
persons from the protection of these guarantees they would have done 
so in express terms. As the Amendments stood, they “repealed all 
former parts of the constitution inconsistent with their principles 
and spirit.’’?57 


The subjects over which Congress have control may be 
divided into two kinds, one involves questions of policy or ex- 
pediency—the other the preservation of the rights of the people 
and the integrity of the Constitution. Over the latter class of sub- 
jects you have no discretion. If one or more of the people be op- 
pressed, as they owe you allegiance—you owe them protection. 
It is not a question of expediency but of right, and no consideration 
whatever can excuse you if all the means of redress in your 
power be not in good faith promptly adopted. You have no more 
right to lay a petition like this on the table . . . than a judge in 
open court has a right to treat with similar contempt a petition 
of habeas corpus when presented even by a slave—or by the friend 
of the slave. Oppression is alleged to exist, the sacred provisions 
of the Constitution have been and are now trampled underfoot— 





27 Philanthropist, Jan. 27, 1837, p. 3, col. 2. 
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men entitled to your protection are . . . deprived of ALL their 
rights by mere brute force—their friends petition you for redress 
—for their protection. The same obligations that require a judge 
upon a petition for habeas corpus to issue the writ and inquire 
into the facts and do justice to the applicant without respect to 
his color or condition requires you to do so... . You are bound... 
to restore to him all his rights and place him like other persons 
under the protection of the Constitution of his country.*** 


Another letter, written by one W. S. Andrews of Boston to the 
Emancipator and reprinted by Birney, is equally suggestive. 
Andrews’ proposition was that the Preamble of the Constitution to- 
gether with the Declaration of Independence had been adequate to 
abolish slavery in the District of Columbia without any congressional 


act. 


True, the declaration is made in the name of the people of the 
United States, ‘for ourselves and our posterity,’ and therefore 
it may be said it was intended to be restricted in its application 
to the people who adopted the constitution and their posterity, 
viz: the white population of the United States. But though this 
may be the letter of the preamble, . . . it cannot be the spirit .... 
Slavery was . . . constitutionally and legally abolished in the 
District of Columbia as soon as it was ceded to the United States 
and the laws of Virginia and Maryland ceased to operate with 
it—and the district became subject to the control of Congress, 
who were bound to look to the principles promulgated in the na- 
tional compact and the Declaration of Independence as their 
landmarks of power, and rules of duty; and that Congress con- 
sistently with these principles had no right by any of their acts, 
to recognize slavery as still existing within the District, or to make 
any laws for its continuance, but were bound to consider it as 
having been abolished by the spirit of the national constitution 
as the State of Massachusetts did her own Bill of Rights. 


Thus by October, 1837, the date of Birney’s retirement as editor 
of the Philanthropist, the motivating premise of abolitionism already 
was coming to be this: Americans’ basic civil rights were truly 
national, but in practice their basic civil liberty was not. By acts in 
support and in toleration of slavery and by failure to protect the 
friends of the enslaved race, the states and the federal government all 
abridged, and all allowed to be abridged, the dearest privileges and 
immunities of citizenship. Humanitarianism had attempted to soften 
race prejudice and meet this challenge squarely but had been 
frustrated. Failure left no alternative but political action and the 
instinctive answer that government had the’ power to do what the 





%8 Philanthropist, Jan. 27, 1837, p. 3, col. 2. 
29 Td., Oct. 6, 1837, p. 4, col. 3. 
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governed had the job to do. The answer to denied power and to 
defective power was the concept of an inherent power derived from 
the standing duty to protect. The gist of it was that because allegiance 
and protection were reciprocal—i.e. ought to be reciprocal—because 
the government protected its citizens abroad without discrimination, 
and because the text of the Federal Bill of Rights gave no warrant for 
discrimination, Congress was duty bound not to discriminate. It 
must do “equal and exact justice’’ irrespective of race. It had no other 
choice. It lacked power to discriminate between those persons who 
were equally entitled to protection. It was duty bound also to remove 
such discriminations as existed. Implicitly, and morally, these same 
obligations rested on the states; yet respect for the constitutional 
division of power here introduced conflict. Few were yet ready for the 
extreme proposition that Congress might constitutionally abolish 
slavery in the states. The original form, as shown by the Andrews and 
Batavian communications, was more often that Congress was duty 
bound to hear petitions to abolish slavery, or that slavery had been 
abolished in federal territory by the force of the Preamble and 
Declaration. Because the great natural rights were now also national 
constitutional rights, they began to generate and carry with them— 
even into the states—the power for their enforcement. 


CONCLUSION 


If this evidence still falls short of a decisive answer to the riddle 
of the Fourteenth Amendment, it at least clarifies issues and suggests 
leads for investigation. 

It now is beyond doubt that the evangelical abolitionists antici- 
pated members of the Joint Committee by a full thirty years in 
developing the privileges and immunities-due process-equal protec- 
tion phraseology as a bulwark for the rights of free Negroes and 
slaves. The regional strongholds of this early doctrine included 
constituencies later represented by Bingham, Stevens, Conkling, 
Harris, Morrill, Howard, Washburne, Boutwell and Fessenden*®°— 
the leading Republican members of the Joint Committee. The rhetoric 
is known to have been broadcast widely through the North by circula- 
tion of abolitionist propaganda and later by means of party platforms. 

It further appears that even before 1840 abolitionist theorists 





%° For concise biographies of these and other members of the Joint Committee 
of Fifteen, see Kendrick, op. cit. supra note 2, at 154-197. Fessenden’s father 
General Samuel Fessenden, the leading abolitionist of Maine, was a national 
vice-president of the American Anti Slavery Society, and the Liberty Party’s 
candidate for governor in 1845 and 1847. A staunch Whig during this period, the 
younger Fessenden rejected his father’s abolitionism. a 

















July) EARLY BACKGROUNDS OF FOURTEENTH AMENDMENT 659 


had begun to evolve, through the early comity clause-due process 
usage, the concept of a paramount national citizenship. The federal 
government, it was at first assumed, then argued, had not only the 
power, but the duty to protect the fundamental rights of life, liberty 
and property wherever and whenever those rights were abridged, 
either by state action or by flagrant state inaction. To buttress 
further this double comity clause-due process safeguard, and to give 
fullest possible expression to underlying Lockean ideas of human 
equality and of the universal need for legal protection, the antislavery 
theorists also developed and repeatedly employed in their arguments 
the equal protection concept derived from the “all men are created 
equal’”’ premise in the Declaration of Independence. By this third 
concept the users meant first, the citizen’s right to protection, secondly, 
his right to equality of protection; these two related rights were also 
among his rights as a “‘person’”’ as well as among his most precious 
“privileges and immunities as a citizen of the United States.’’ 

The challenging issue is whether this theory of the thirties is the 
theory of the Fourteenth Amendment—whether the Ellsworth- 
Goddard-Olcott-Birney concept of a paramount national citizenship, 
ethically derived, racially non-discriminatory and triply reinforced, 
was that held by Bingham and the Republican leadership. It would 
seem quite possible for Bingham to have absorbed the Philanthropist 
rhetoric and doctrine while still a student at Franklin College. Or he 
may have done so indirectly and unconsciously in the forties through 
the scores of elaborate arguments and paraphrases repeated in pam- 
phlets, speeches, and party platforms. Except for the Franklin College 
connection, much the same possibility exists with reference to other 
committee members and to the Civil: War generation generally. It 
should occasion little surprise if men, accustomed to a lifetime of 
using the three-clause phraseology in a sweeping natural rights sense 
as a bulwark for Negro rights and as a weapon against slavery, 
consciously or unconsciously fell back on the phraseology when 
confronted with the problem of safeguarding those whose rights they 
had so long espoused. Those rights then rested precariously on the 
Thirteenth Amendment and on military government. Investigation 
of individual committee members’ backgrounds and studies of the 
spread and popularization of abolitionist theory by means of party 
platforms may be expected to clarify these matters. Already Professor 
Nye’s study of the civil rights phases of the antislavery crusade 
brings the problem into sharper focus.”*' The obvious need now is a 
searching survey of constitutional theory. Our contribution herein 





%61 NYE, op. cit. supra note 52, particularly cc. 2, 4, 5, 6. 
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has been to shift attention from the opinions of sophisticated consti- 
tutional lawyers and judges to the importance of underlying mass 
opinion and propaganda. Lay ethical and moral opinions were the 
matrix of the War Amendments. Courts and legislatures eventually 
were overruled by force of arms and public sentiment. It follows that 
the scope of historical inquiry must now be broadened and familiar 
doctrines must be studied in their popular, not merely their legal, 
context. 

That this lay antislavery constitutional theory was extremely 
heterodox is clear. It was not primarily the product of minds trained 
in rigorous case analysis or statutory construction. It confused moral 
with civil and constitutional rights. It made the Declaration of 
Independence the basic constitutional document, the Preamble the 
heart of the Constitution, the Federal Bill of Rights a source rather 
than a limitation of power. It either blissfully ignored or was wholly 
unaware of the Supreme Court’s decision in Barron v. Baltimore. 
Historically, it seems irreconcilable with Justice Black’s hypothesis 
that complete nationalization of civil rights in this manner affords 
escape from ‘subjective natural law.’’?® 

Notwithstanding all this, the theory still has its merits and appeal. 
It rests on an ethical interpretation of our national origins and history 
which most Americans today proudly accept as a challenge and an 
ideal. Its orientation is the orientation of the Supreme Court in 
recent years.” Even its dilemmas and dangers are those seen to be 
inherent in a popular government of federated and separated powers.”* 
Above all, viewed against its backgrounds, it helps us understand 
why military and constitutional sanctions were gained for racial non- 
discrimination as a national policy before education could thoroughly 





2 The consistency and uniformity to be gained by full rather than selective 
Bill of Rights incorporation were strongly urged by Justice Black in his Adamson 
dissent—unmindful possibly of the problems inherent in hidden natural rights 
backgrounds. “‘To pass upon the constitutionality of statutes by looking to the 
particular pa nd enumerated in the Bill of Rights and other parts of the 
Constitution,” he declared, ‘‘is one thing; to invalidate statutes because of appli- 
cation of ‘natural law’ deemed to be above and undefined by the Constitution is 
another.” (See note 6 supra, at 91-92). Yet so far as we can see now, was it not 
in all likelihood the very prevalence of natural law thinking and the suscepti- 
bility, not only of this three clause epitome, but of virtually the entire Bill of 
Rights to natural law interpretations, that led to the widened popularity and 
hence eventually to reincorporation by amendment? Subjectivity and objectivity 
apparently are two sides of the same popular and judicial coin. Like the Court’s 
self denying ordinance and nonconcern with expediency, natural law is now a 
pillar, now a reproach, in the endless round of argument. Cf. Braden, Objectivity in 
Constitutional Law, 57 Yaue L.J. 571 (1948). 

3 For comprehensive surveys, see Waite, The Negro in the Supreme Court, 
30 Minn. L. Rev. 219-304 (1946); Berger, The Supreme Court and Group Dis- 
crimination Since 1987, 49 Cox. L. Rev. 201-230 (1949). 


4 See supra pp. 647, 649-650. 
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undermine belief in the weakening concept of racial inferiority. We 
see now that this was not the method or the preference of the abo- 
litionists. Of all groups they had perhaps the staunchest faith in 
reason and moral suasion. It was rejection and frustration of that 
faith that successively called into play political, military, and finally, 
constitutional power. On this theme we may close. Eighty years of 
tortured progress in race relations underscore the tragedies of war 
and the failures of reconstruction. They thus also remind us what 
Weld and Birney wanted and tried to teach a heedless generation: 
All men must be accorded the rights of men. Race and color are ig- 
noble standards by which to judge human character and worth. 











COMMENT 


A RETIREMENT SYSTEM FOR JUDGES 
AND JUSTICES IN WISCONSIN 


A bill to create a retirement system for the bench will probably be 
introduced in the Wisconsin legislature in 1951.1 

Such a system could be either compulsory or voluntary or a mixture 
of these two. If compulsory, it would force a judge to retire at a 
specified time; if voluntary, a judge could retire at any time after 
fulfilling certain requirements; if a mixture of the two, the result 
would be somewhere between these extremes. That is, for example, a 
judge could voluntarily retire any time after 65 but would be com- 
pelled to retire at age 75. Any one of these systems could also provide 
for retirement for disability occurring before the general requirements 
for retirement had been fulfilled. 

In 1895 the Scots Law Times said: 

“Will anyone maintain that this sort of work should be entrusted 
to a man at an age when he should be playing with his grandchildren, 
or preparing for his exit from the world?’’? 

This type of comment was characteristic of writers at the turn of 
this century in both England and this country.’ Harsh as it is, it 
keynoted a bitter battle that has continued for a half-century. 

Proponents of retirement plans point out that as a judge approaches 
the age of 70, his physical and mental capabilities decrease markedly 
and that this decline is a detriment to society.‘ Also, it is argued that 
the ideas and methods of a man become fixed long before he is 50 
and that therefore the ideas and mental attitudes of a judge at 70 
or 75 no longer meet the needs of society. Further, it is argued that 
better men will be attracted to the bench at the outset by the added 
security offered by a retirement and pension plan.® Finally, it is 





" 1In the last 22 regular sessions of the legislature, no less than 21 proposals 
have been introduced providing for some type of retirement plan for judges. It 
is only reasonable to conclude that the 1951 legislature will continue this pattern. 

? Editors, The Superannuation of Judges, 3 Scots L.T. 124, 125 (1895). 

3 See Browne, The Retirement of Judges, 9 GREEN Baa 455 (1897), for a stinging 
comment. 

4 Jd. at 456; Fairman, The Retirement of Federal Judges, 51 Harv. L. Rev. 
397 (1938). 

5 Fairman, supra note 4. 

6 Kalbfleisch, Judicial Salaries and Pensions, 2 Onto B.A. Rep. 197 (1949); 
Shartel, Pensions for Judges, 27 Micu. L. Rev. 134, 150 (1928); Winters, Retire- 
ment Pensions for Judges, 27 J. AM. Jup. Soc’y 105 (1943). 
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claimed that judges deserve a pension in appreciation of their many 
years of service.’ 

Only one argument is made in opposition which relates directly to 
the effect of a retirement plan on the judiciary. It is pointed out that 
Holmes, Brandeis, Hughes and other judges have distinguished them- 
selves at advanced ages* and that a compulsory system would remove 
such outstanding men from the bench.® 

Other opposition arguments are more general in their attack. It is 
claimed that judges have “the finest, . . . high-priced jobs and most 
desirable positions in the state’’ and simply do not deserve any more.!° 
It is argued that it is poor public administration practice to establish 
a pension plan independent of the general plan which covers other 
state employees and furthermore, it is said that there is no justifica-' 
tion for giving judges a higher retirement pension than that given to 
other state employees.“ In Wisconsin and other states where the 
judiciary is elected, a further argument is made that as an elected 
official a judge should have to take his chances on reelection, as do 
other elected personnel, rather than have a guaranteed income.” 

It seems that the primary object of any retirement plan should be 
the improvement of the judicial system and the need for this improve- 
ment more than compensates for the slight change that may result 
in an individual judge’s status. As to the argument that some great 
judges may be lost by early retirement under a compulsory system, 
several solutions are possible and a method will be proposed here 
which may effectively meet the objection. 


LEGISLATIVE History IN WISCONSIN 


The proposed methods for achieving retirement of jurists in Wis- 
consin date back to 1897 when a bill'* was introduced which simply 
provided for the compulsory retirement of county and circuit judges 
and Supreme Court justices at the age of 70. This bill was defeated. 
The subject again arose in 1907 when a bill'‘ for voluntary retirement 





7 Kalbfleisch, Judicial Salaries and Pensions, 2 Onto B. A. Rep. 197 (1949); 
Shartel, Pensions for Judges, 27 Micu. L. Rev. 134, 150 (1928); Winters, Retire- 
ment Pensions for Judges, 27 J. Am. Jup. Soc’y 105 (1943). 

8 Justice Holmes remained on the bench until he was 91. Justices Hughes and 
Brandeis were on the bench until they were 89 and 82 respectively. 

® Editors, Superannuation of Federal Judges, 51 Am. L. Rev. 302 (1917) ; Editors, 
The Period of Mental Activity, 23 Cask AND ComMENT 757 (1917); Erickson, 
The Superannuation of Federal Judges, 20 Law Notes 225 (1917). 

10 12 Proc.. Wis. 8.B.A. 212, 216 (1917). 

1 Joint Survey Comm. or THE Wis. LEGISLATURE ON RETIREMENT SYSTEMS, 
Rep. 32 (1949). 

12 bid. 

13 Bill 2508S (Wis. 1897). 

14 Bill 295S (Wis. 1907). 
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with one-half pay at age 70, after 20 years’ service, passed both 
houses. It was vetoed by Governor Davidson on the grounds that it 
was “against the public policy at this time.’’™ 

Proponents unsuccessfully continued to introduce systems with 
various modifications in every session until 1921. The modifications 
were: to reduce the age requirement to 65;!’ to have the retirement 
pay as low as $1000 a year'® or as high as three-fourths salary;!* to 
leave some powers” or duties”! in the hands of the retired; and to have 
the circuit judges paid by the counties of their circuits.*? Until 1929 
no further consideration was given to a plan, but in that year a 
brief bill?* providing for a 50 per cent salary for all justices with 10 
years’ service who choose to retire at 65 or over was introduced in 
both houses and defeated. 

In 1937 a new type of plan was proposed.** This plan has been 
re-proposed with minor modifications up through the 1949 legisla- 
ture.** It provided for retirement between the ages of 65 and 76” at 
half salary to the position of reserve judge. The reserve judge would 


% The text of this message appears in its entirety in Sen. J. 1261 (Wis. 1907). 

1% The State Bar Association was partially responsible for a good deal of this 
activity. In 1915 a committee was appointed to study the problem, 11 Proc. 
Wis. S.B.A. 56 (1915). The committee had the Legislative Bureau (now the 
Legislative Reference Library) prepare a comprehensive report, 12 Proc. Wis. 
S.B.A. 67 (1916). A bill was drafted by the committee and introduced in the 
1917 legislature as 303S. It was defeated for varying reasons, 12 Proc. Wis. S.B.A. 
212-220 (1917). Activity was delayed due to World War I and a | pe was 
made within the association to set up a private trust fund to provide for retire- 
ment of judges. This was defeated by the p= on the grounds that it would be 
undignified to make the judges objects of charity, 13 Proc. Wis. S.B.A. 24-28 
(1919). On the basis of a revision of the 1916 report, 13 Proc. Wis. S.B.A. 238-246 
(1920); 1 Wis. L. Rev. 166 (1921), another bill was drafted and introduced in 
1921 as 365S. This was defeated with opposition coming strongly from those who 
felt that the passage of such bill would give a “peculiar advantage to members 
of the court,” 13 Proc. Wis. S.B.A. 443-454 (1921). 

17 Bill 303S (Wis. 1917); Bill 356S (Wis. 1919); Bill 894A (Wis. 1911); Bill 
563A (Wis. 1913). 

18 Bill 3038S, Substitute Amend. 1A (Wis. 1917). 

i* Bill 356S (Wis. 1919). 

#0 Bill 195S (Wis. 1909) provided that a retired justice would retain all the 
powers of an active justice. 

™ Bill 563A (Wis. 1913) provided that a retired judge could aid members of 
his former court in an advisory capacity. Bill 3038 (Wis. 1917) provided that 
retired justices could have such duties as the acting justices assigned. 

32 Bill 372S (Wis. 1915). 

3 Bill 273S (Wis. 1929). 

™“ Bill 463S (Wis. 1937). According to information in file 369.45 Z of the Wis- 
consin ave Reference Library this plan was first suggested by the then 
governor, Philip La Follette. 

% Bill 530S (Wis. 1939); Bill 291S (Wis. 1941); Bill 347S (Wis. 1945); Bill 457S 
(Wis. 1945); Bill 254S (Wis. 1949); Bill 504A (Wis. 1945). 

* Another requirement for eligibility was 10 years’ consecutive service as 
justice or 15 years as judge or 15 years combined service. The assembly bill 
underwent numerous amendments including the following: (1) The age of 68 set 
as the maximum age of ascendence to the bench. (2) To remove the age range 
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have the powers of a court commissioner, his duties being assigned 
by the Supreme Court. For the first time a salary deduction (five 
per cent) was proposed to defray costs. The most unique provision 
of this plan was that failure to retire during the stated period worked 
a forfeiture of the five per cent deduction and caused ineligibility for 
the pension. This bill and its similar successors?’ have also failed to 
pass the legislature. 
GENERAL TYPES OF PLAN 


Bill 2548, introduced in the 1949 Wisconsin legislature, was a mix- 
ture of compulsory and voluntary retirement pension plans.** It 
provided an age range within which a judge could voluntarily retire 
and receive a pension. But it was partially compulsory in effect, 
since failure to retire within the specified age range worked a for- 
feiture not only of the right to retire with pension, but also of the 
salary deductions that were made during the judge’s years of service 
in order to defray the cost of the retirement plan. If the objective of 
the plan is to effectively avoid the presence of senile or disabled 
judges on the bench, the plan probably must include at least that 
much of a compulsory system. 

Voluntary plans have not been fully effective in removing aged 
judges. This is shown best by the federal system which is purely 
voluntary and where prompt retirement is uncommon despite the 
fact that there is no economic motive to remain on the bench because 
the pension is equal to full pay. One reason for the failure of a vol- 





feature and require retirement in the seventieth year in order to receive benefits. 
(3) The entire plan be put on the form of a constitutional amendment. It is 
interesting to note that only this last amendment was adopted, which perhaps 
indicates the most desirable method of enacting retirement provisions. 

** The 1939 and 1941 bills were identical to the 1937 proposal. The 1949 
proposal was essentially the same. In 1945, however, there were minor modifica- 
tions to reduce the contribution from five to three percent and to raise the upper 
age limit from 72 to 76. See note 25 supra. 

** This bill is deemed a mixture because the judge is forced to choose whether 
or not he will retire, thus making it appear peg nye fe but the forfeiture provi- 
sions, if he elects not to retire, are so severe as to e the bill appear virtually 
compulsory. The re _—— referred to are essentially the same as 
those in the proposed 192 

2® The following table + then the of U.S. Supreme Court justices leavi 
bench since the retirement pension for federal judges went into effect in 1 




















Age range Retired Died in office 
Under 70 4 6 
70-74 6 9 
75-80 3 a 
Over 80 4 0 
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untary system is that the judges usually feel that they are still as 
capable as they were at a younger age.*° Further, many judges believe 
that they have a public duty to continue on the bench in order to 
give force to their judicial ideas and philosophies ;*! also, the prestige** 
and perhaps even the power of a judicial position cannot be ignored 
as factors. A judge is also apt to fail to recognize a disability or to 
choose to ignore it as insignificant,* reducing still further the possi- 
bility of a voluntary system being effective. 

A plan for compulsory retirement at an arbitrary age clearly avoids 
to a considerable extent the possibility of men remaining on the 
bench to an excessive age—almost altogether if the age be set low 
enough—but introduces a disadvantage in turn: able, willing men 
are retired prematurely.“ This might be avoided by a plan that per- 
mits a judge who wishes to remain in office to apply to a board of 
review which determines fitness to continue in office. Failure of the 
judge to make application upon reaching a certain age or failure to 
adequately prove his fitness to the board would result in his automatic 
retirement. This board could be composed of men such as medical 
and legal experts who are qualified to pass on the fitness of a judge 
to continue in office. 

Cases of disability could also be handled by this board. A judge who 
had been disabled for a period of three months could be required to 
show the board evidence that he would be able to resume his duties 
within a reasonable time. Due to the possibility of rapid decline after 
the retirement age is passed, it should further be required that the 
judges who pass the examination must reapply and be re-examined at 
three-year intervals. It appears that this system would effectively 
remove the senile and disabled judges while preserving the services 
of the competent. 





30 Brown, At What Ages Should the Judges Be Retired, 22 Wasu. L. Rev. B.J. 
§ 13 (1947). See some of the letters published in Editors, The Constitutional Age 
Limit for Judges, 72 U.S.L. Rev. 257 (1938). 

31 Fairman, supra note 4. 

32 Winters, Retirement Pensions for Judges, 27 J. Am. Jup. Soc’y 105 (1948). 

33 Brown, supra note 30; Fairman, supra note 4; Editors, The Constitutional 
Age Limit for Judges, 72 U.S.L. Rev. 257 (1938); Editors, 6 N.Y.L. Rev. 185, 
223, 260, 299, 337 (1928). 

% Editors, Superannuation of Federal Judges, 51 Am. L. Rev. 302 (1917); 
Editors, The Period of Mental Activity, 23 Cask AND ComMENT 757 (1917); 
Editors, The Constitutional Age Limit for Judges, 72 U.S.L. Rev. 257 (1938) 
(excerpts from letters); Editors, 6 N.Y.L. Rev. 185, 223, 260, 299, 337 (1928) 
(excerpts from letters and editors’ conclusions) ; Erickson, supra note 9; Fairman, 
supra note 4, at 436. 
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CONSTITUTIONALITY 


Voluntary systems have generally been regarded as constitutional.* 
In those states where the constitutionality of voluntary systems has 
been litigated it has been upheld® and thus a voluntary system in 
Wisconsin would probably be valid as to incoming judges. 

On the other hand it has generally been regarded as necessary*’ 
to provide a constitutional amendment** in order to establish a system 
of compulsory retirement after a certain age and length of service. 
This type of retirement plan for Supreme Court justices in Wisconsin 
would require an amendment since the constitution unequivocably 
sets their term at ten years.** The Wisconsin legislature, however, 
could provide a compulsory retirement age for circuit court judges 
under the constitution.*® 

The mixed plan, involving a board of review as suggested above, 
seems to encounter essentially the same constitutional problems in 
Wisconsin as a compulsory system. 

Many proposals have been advanced to obtain the benefits of a 
compulsory plan without engaging in the time and effort to put 
through a constitutional amendment. Thus, it has been suggested 
that judges be allowed only one-half their previous salary after 





% This conclusion is based on the fact that many states now have such systems, 
Tue Book oF THE States 512 (Smothers ed. 1950). Only a few of the states having 
retirement systems have compulsory systems. 

% Bedford v. White, 106 Colo. 439, 106 P.2d 469 (1940); People ez rel. Judges 
Retirement System v. Wright, 379 Ill. 328, 40 N.E.2d 719 (1942); DeWolf v. 
Bowley, 355 Ill. 530, 189 N.E. 893 (1934); Opinion of the Justices, 271 Mass. 
575, 171 N.E. 237 (1930). In Kentucky a constitutional provision limiting salaries 
to $5000 caused the defeat of a retirement plan but this was clearly not due to 
the plan itself, Talbott v. Thomas, 286 Ky. 786, 151 S.W.2d 1 (1941). 

37 Fairman, supra note 4, at 433; Jamison and Wilson, Bar Association Will 
Advocate Measures To Increase Judicial Salaries and for a Judicial Retirement 
System, 1 Mo. B.J. 9 (Nov., 1930) (payment of any compensation after retirement 
was prohibited by Mo. Const. Art. 1V, § 48); Opinion of the Justices, 271 Mass. 
575, 171 N.E. 237 (1930), criticized, Grinnell, Editorial Note, 15 Mass. L.Q. 73 
(May, 1930). But see Brown, supra note 30. 

38 This is indicated by the fact that all existing compulsory plans are in the form 
of constitutional provisions, Conn. Const. AMEND. XII; La. Const. Art. VII, 
§ 8, amended, La. Acts 1936, No. 321, La. Acts 1938, No. 383; N.H. Consr., 
Part Second, Art. 78 (compensation is provided under N.H. Rev. Laws c. 27-A 
(1942), N.H. Laws 1945, c. 183); N.Y. Const. Art. 6, § 19. Maryland at one time 
had a compulsory system but this was repealed by a legislative proposal, Md. 
Laws 1931, c. 479. 

39 Wis. Const. Art. VII, § 4; Joint Comm. of the Wis. Legislature on Investiga- 
tion of the Organization and System of the Courts in Wis., Rep. 8, 102 (1915). 

4° Wis. Const. Art. VII, § 7 provides that ‘Every circuit judge . . . shall hold 
his office for such term . . . as the legislature shall prescribe.”’ See also Joint Comm. 
of the Wis. Legislature on Investigation of the Organization and System of the 
Courts in Wis., Rep. 8 (1915). 
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reaching 70 years of age, whether they remain on the bench or retire.*! 
A comparable proposal was successful in Maine.“ 

In an attempt to apply any of these plans to incumbent judges, 
two factors give rise to constitutional questions: (1) If there is a 
provision for pension, it would probably violate that part of Wiscon- 
sin’s constitution which prohibits an increase in the salary of a public 
officer during his term of office.“ (2) If the plan were of a compulsory 
nature it might be unconstitutional on the grounds that it is a breach 
of the judge’s contract of employment.‘ Consequently, it seems 
apparent that any plan, in order to be applicable to incumbents, 
would require a constitutional amendment.“ 


JUDGES AFFECTED 


The bill introduced into the Wisconsin legislature in 1949“ provided 
a retirement plan for only circuit judges and Supreme Court justices. 
No mention was made of county, municipal or inferior court judges. 
The basis for this probably lies in the fact that only members of the 
circuit and Supreme Court benches are paid by the state. However, 
since all courts of the state are creatures of the state‘? whether or not 
paid by it, a strong argument can be made that the legislature not 
only has the right but also the duty to consider these smaller statu- 
tory courts in the provisions for retirement. There is no reason why 
the state which has the power to create a judge’s office which the 
county must support cannot similarly utilize its power to create a 
retirement system supported in the same way. 

The judges of these courts are just as susceptible to disability and 
the results of old age as are those in the higher courts. Therefore, it 
seems that it would be advantageous to include county, municipal 





“| Bill 2548S, Amend. 1S (Wis. 1949). 

® This oy provides for voluntary retirement at age 70 with three-fourths 

nsion which will be forfeited if there is failure to retire within two years, ME. 

EV. Strat. c. 91, § 5 (1944). 

* Wis. Constr. Art. IV, § 26. 

“ Wis. Const. Art. I, § 12, prohibiting any law impairing the obligation of 
contracts. 

“ If a retirement plan were adopted and its constitutionality then challenged, 
one might Yea wo the propriety of a court’s hearing such a case on the basis 
that judicial retirement E in issue. However, this does not present too serious a 

challenge since the Wisconsin court has held that the interest involved in a tax 
on the incomes of its members was not so great as to disqualify them, State ez 
rel. Wickham v. Nygaard, 159 Wis. 396, 150 N.W. 513 (1915). Furthermore, the 
Colorado and Illinois courts have completely ignored the problem. The only 
dissenter is the Kentucky court, which disqualified itself in a comparable case, 
see note 36 supra. 
“ Bill 2548 (Wis. 1949). 
4? Wis. Const. Art. VII, § 2 provides that: 
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and inferior court judges. This does not mean, of course, that it is 
an all-or-none situation. Although the inclusion of all salaried judges 
is desirable, a partial plan would, of course, be of some help; it would 
remedy many ills existing within the group to which it applies. 


AGE REQUIREMENT 


The problem of determining the age at which a judge should be 
retired has apparently been solved thus far by arbitrarily assuming an 
age or, as in Bill 2548, by assuming an age range. The specific age 
selected has usually been 70,‘* perhaps as much due to the Bible’s 
mention of three score and ten as to anything else. In the absence of 
any concrete basis for determining the “critical’’ age for judges, 
some assistance may be gained from a series of psychological studies 
by Lehman.*® A graph of the age at which the greatest writings on 
economics and political science were produced® is characteristic of 
graphs made in such studies. Although a gradual decline in creative- 
ness starts at about 38, the sharp decline occurs at about 57 with 
the zero mark being approached at 65 and beyond. Various studies 
along comparable lines seem to verify this finding of rapid decline 
near 65.5! Although this evidence is not conclusive, it does indicate 
that most men’s creative and imaginative powers generally decrease 
very rapidly beyond 65 and by 70 a near-zero point is reached. Com- 
parable data for physical deterioration reveal nearly coincident 
results.®? On the basis of these studies and observations it seems that 
the age of 70, so commonly used now,* is reasonable, although 65 
would probably be more desirable as the basal age. 

A study of the federal retirement system and its effect on Supreme 
Court justices makes it clear that in a voluntary system the age chosen 





. the judicial power of the state shall be vested in a supreme court, circuit 
courts, courts of probate, and in justices of the peace. The legislature may also 
vest such jurisdiction as may be deemed necessary in municipal courts and 
shall have power to establish inferior courts in the several counties. 

48 THe Book OF THE StaTEs 512-513 (Smothers ed. 1950). Of the 36 states hav- 
ing judicial retirement systems 15 have adopted 70 as the minimum age, 12 others 
have adopted 65 

49 Lehman, The creative years in science and literature, 43 Sct. Mon. 151 (1936); 
Lehman, The creative years; “Best Books,” 45 Sct. Mon. 65 (1937); Lehman, 
The creative years: medicine, surgery, and certain related fields, 52 Sct. Mon. 450 
(1941); Lehman, The creative years: oil paintings, etchings, and architectural 
works, 49 Psycuou. Rev. 19 (1942); Lehman, Man’s most creative years: then 
and now, 98 ScrencE 393 (1943). 

50 Lehman, Man’s most creative years: then and now, 98 SctENCE 393 (1943). 

51 Malzberg, A statistical study of age in relation to mental disease, 19 MENT. 
Hye. 449 (1935); Miles, Age and human ability, 40 Psycuou. Rev. 99 (1933). 

52 Miles, Measures of certain human abilities throughout the life span, 17 Proc. 
Nat. Acap. Scr. 629 (1931). 


53 See note 48 supra. 
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is of no consequence in inducing retirement. In fact, it appears that 
it operates in reverse by encouraging men who would otherwise have 
retired, to remain until they reach the pension age of 70.5 

Under a purely compulsory system any age established gives rise 
to an undesirable condition. The exceptional judge, who is still alert 
and capable at an advanced age, will be retired long before his judg- 
ment and intellect have ceased to be valuable assets to the public.” 
Nevertheless, at least an equally valuable advantage is gained in the 
removal of outmoded, incompetent men who are not able to keep up 
with their work.*’ Of course, wherever a compulsory plan is used, it 
is necessary to strike a balance between these two factors. Although 
various ages have been suggested,®* none seems to be founded on any 
scientific investigation. 

It has been proposed that the work of trial judges is more strenuous 
and more demanding than that of appellate judges and so they 
should be retired at an earlier age.5® This suggestion certainly seems 
worthy of consideration if it is true that there is a great difference in 
the work. 

The evidence available seems to point to the general conclusion 
that the most desirable age for the removal of jurists is 65, or at 
the latest 70. This should apply regardless of the system. As pointed 
out, provision can be made for exceptions to this age wherever deemed 
wise. 

LENGTH OF SERVICE REQUIRED 


Bill 2548S required that a judge or justice serve 10 years on either 
the circuit or Supreme Court, or both, to qualify for retirement 
compensation. Although this is in line with the requirements of other 
states,® it might reasonably be somewhat longer. 





5 Since the adoption of 70 as the retirement age in the United States courts, 
retirements from the Supreme Court bench have ranged in age from 56 to 90 
with nine men retiring at over 70, four below 70 and three at 70. 

5 This is suggested in view of the fact that no United States Supreme Court 
justices have retired between 65 and 69 whereas three have retired upon achieving 

0 and two more retired at 72 after completing the 10 year minimum service 
requirement. 

% See note 34 supra. 

57 See notes 2, 3 and 4 supra. 

58 Fg., 70 by Fairman, supra note 4, at 435; 70 or 75 by lawyers, judges and 
editors, Editors, The Constitutional Age Limit for Judges, 72 U.S.L. Rev. 257 
(1938) ; Editors, 6 N. Y.L. Rev. 185, 223, 260, 299, 337 (1928) ; 65 or 70 by Winters, 
Retirement Pensions for Judges, 27 J. Am. Jup. Soc’y 105 (1943). 

5° Fairman, supra note 4, at 439; Shartel, Retirement and Removal of Judges, 
20 J. Am. Jup. Soc’y 133, 138 (1936). 

6° Thirteen states use the same minimum requirements; three have lesser ages; 
six have requirements of over 15 years; and the remaining 14 are between 11 and 
14. See Tue Book or THE States 512-513 (Smothers ed. 1950). 
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Under a voluntary plan the amount of the pension must be sub- 
stantial in order to induce the judges to leave the bench at a reason- 
able age. Therefore, it should not be awarded to any judge who has 
not served a fair term in the public service. 

Similarly, under a compulsory system, a pension should not be 
allowed to a judge unless he has served for a substantial period of 
time, because the compensation represents only a public appreciation 
for his past services and a public concern that he not be forced from 
office with nothing to rely on in his declining years.*' Exactly the 
same considerations apply to mixed systems which combine the ele- 
ments of compulsory and voluntary plans. 

Perhaps the most useful determinant is the number of times a 
judge or justice would have to be reelected (or elected after appoint- 
ment) prior to qualifying for compensation. Since submission to the 
electorate constitutes about the only opportunity for an expression 
of public feeling toward a judge, reelection can be interpreted as an 
indication of public approval. It seems reasonable, therefore, to con- 
sider reelection as equivalent to an indication of the public esteem 
which should be possessed by a judge to qualify for compensation. 
Considering this, 13 years might well be the requirement for all judges 
in Wisconsin. This would provide for two reelections for circuit court 
judges and one for Supreme Court justices.* 

Some consideration might well be given to the idea that the work 
of appellate courts is not as strenuous as that of trial courts and that 
the minimum length of service required should therefore be greater 
for appellate court judges. 


CONSECUTIVE SERVICE REQUIREMENT 


The bill introduced in the last session of the Wisconsin legisla- 
ture* provided that a judge’s years be served consecutively to fulfill 
the service requirement. ne 

A provision of this sort seems reasonable, but it should be coupled 
with a provision that a judge be on the bench at the time of retirement 
in order to qualify for retirement compensation.™ It should not be 


* Shartel, Pensions for Judges, 27 Micu. L. Rev. 134, 150 (1928). 

® The term of Wisconsin Supreme Court — is 10 years and of circuit 
court judges, six years, Wis. Const. Art. VII, § 4; Wis. Strat. § 252.01 (1947). 

8 Fairman, supra note 4, at 439; Shartel, Retirement and Removal of Judges, 
20 J. Am. Jup. Soc’y 133, 138 (1936). 

* Bill 2548 (Wis. 1949). . 

6 Where such a provision is not expressly written into the statute, it has been 
held that a former judge, —e reaching retirement age, was entitled to a pension. 
Bedford v. White, 106 Colo. 439, 106 P.2d 469 (1940); DeWolf v. Bowley, 355 
Ill. 530, 189 N.E. 893 (1934). 
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possible for a man to serve all or part of the required time early in 
his career, when it would bear no relation to the needs of his declining 
years or to the public interest in providing for him for this later 
period of his life. 


AMOUNT OF COMPENSATION AND CONTRIBUTION 


The amount of compensation will also depend on the plan adopted. 
The primary object of a voluntary plan—to induce judges to retire 
at the desired age—requires that the compensation offered be rela- 
tively substantial. Fifty per cent of the pay at the time of retirement 
has been a popular figure and was suggested as correct in Bill 2548S. 
A higher figure might offer greater inducement. However, since 
federal judges, who receive full pay after retirement, do not retire 
on the average until 73,® it is possible that the amount of the pension 
is an insignificant factor. Perhaps, though, there is another explana- 
tion for the situation in the federal system. It may be that many of 
the members of that system are sufficiently independent economically 
to be-able to disregard their pay as judges. It does not appear that 
the situation is similar in Wisconsin.” 

A suggested plan is to provide, say 50 percent of full pay after 
10 years’ service, with an additional five per cent for each additional 
year’s service up to a maximum of full pay.®** This arrangement is 
clearly self-defeating, since most men would want to stay on if possible 
up to the point of receiving full pay. A better plan seems to be to offer 
a stated percentage, say 56 per cent, of full pay to the judge if he 
retires during the first year following the time he becomes eligible, 
and to decrease this offer by a fixed amount, say three per cent, for 
each succeeding year. Thus, a judge who became eligible at 70, but 
did not retire until after becoming 74, would receive only 44 per cent 
of the pay he was receiving at the age of 70. 

A voluntary plan could require contributions to a pension fund 
during the period of active service. This is done now by many states®® 





% Shartel, Retirement and Removal of Judges, 20 J. Am. Jup. Soc’y 133, 136 
(1936), said “ .. . judges of the supreme court of the United States have served 
on the average 4.8 years after they were eligible to retire . . . and judges of the 
United States Circuit and District Courts 3.6 years.” 

67 In an examination of those estates of deceased judges which have been 
taxed within the last 10 years, it is found that with rare exception the gross value 
of the estate including home, life insurance and personal possessions has averaged 
about $35,000. 

68 AMENDED PLAN oF JuD’y Comm. or Coxo. Bar Ass’N FoR CHANGES IN THE 
Coo. JupiciaL System 4 (Unpublished, 1947). 

69 Contributions range from two to six percent of salary, THe Book or THE 
States 512-513 (Smothers ed. 1950). 
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and most non-judicial pension plans.’° Since the length of service 
of a judge is relatively short, it seems reasonable that judges be 
required to pay at least five per cent”! towards such fund, if any pay- 
ment is required. Such payments, however, do not increase the in- 
ducement unless compulsory factors, similar to those proposed by 
Governor Philip La Follette’? or those in use in Maine,” are intro- 
duced in connection with them. These are of some value, but as 
compulsions rather than enticements. 

An entirely different problem is met in considering the proper 
compensation under either a compulsory or a mixed plan. In this 
case, the only objective is to provide the retired judges with the as- 
surance of a reasonable income during the period after retirement. 
Such a policy has been widely approved” as being no more than fair 
to a judge who has been forced to retire and is believed to be wise if 
it can be accomplished without excessive state expenditure. 

Judges under such a system (mixed or compulsory) might be 
required to contribute five per cent of their salaries, only during the 
period of service necessary to become eligible for compensation; 
such provision would insure equality of contribution. The contribu- 
tions might be pooled in a special fund or paid into the general fund. 
In any event the funds should draw interest since they are expendi- 
tures by the judges in lieu of other investments which they might 
make to provide for later years. In the event of a judge being defeated 
for reelection or dying before being retired, or retiring before having 
completed the period of service necessary to qualify for compensation, 
the judge or his estate should receive the amount of his paid-in 
contributions plus interest.” 

The percentage of full pay which would guarantee a reasonable 
income after retirement is not easily determined. The figure of 50 





7° All states which have such plans have provisions for contributions, id. 
at 210. 

1 Eg., Illinois originally had a deduction of two and one-half percent which 
was raised to five percent in 1947. Many states, however, stili range between two 
and three percent, Winters, Retirement Pensions for Judges, 27 J. Am. Jun. 
Soc’y 105, 111. (1943). 

7 Bill 4638 (Wis. 1937), introduced at the governor’s suggestion, provided for 
forfeiture of the right to pension and of any amount already contributed if the 
jurist failed to retire at 72. 

73 See note 42 supra. 

% Fairman, supra note 4, at 441; Winters, Retirement Pensions for Judges, 27 
J. Am. Ju. Soc’y 105 (1943). 1 

% Bill 4638 (Wis. 1937) and its counterparts have made provision for the return 
of contributions but not with interest. In view of the fact that contributions 
have been diverted from other channels where they could earn interest it seems 
thatithey should bear at least bank interest. 
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per cent has been widely proposed” but without any statistical 
basis.: If 50 per cent be tentatively chosen as an example, however, 
it would appear reasonable for the state to pay only the difference 
between any outside income he might have and the amount equal to 
50 per cent of the pay he was receiving when retired. It is believed 
that this would cost the state a relatively small amount, since the 
bulk of such payments would probably be provided from the fund 
built up by contributions. Furthermore, there is reason to believe 
that most circuit and Supreme Court judges have some outside 
income.”” 

Post-RETIREMENT DuTIESs 


In several states it has been deemed advisable to leave some powers 
or duties in the hands of the retired judges’* and such provision was 
included in 2548S. There are two motives behind such a practice. 
The first, and probably most prevalent, is an attempt to mitigate 
the expense to the state of a retirement plan by providing for the 
rendition of some services by the retired judges.” In a state such as 
Wisconsin, where the judiciary is short-handed,*® this could be very 
important. The second motive is to increase the incentive to retire 
under a voluntary plan by providing an opportunity for service by 
judges who otherwise postpone retirement because they feel that in 
retirement they would soon waste away, due to lack of other interests 
to occupy their time and energy.*! 

Duties range from serving on an advisory council in Georgia*? to 
holding court in the three west coast states.* In some states the duties 





76 At least 12 states have assumed this figure in their enactment, THe Book or 
THE States 512-513 (Smothers ed. 1950). 

7 A cursory examination of the incomes reported by some judges of Wisconsin 
indicates that this may be the case. While these incomes would defray the cost of 
the pension plan to the state, they do not appear adequate within themselves to 
support the retired judge, see note 67 supra. 

78 Fairman, supra note 4, at 437; Winters, Retirement Pensions for Judges, 27 J. 
Am. Jup. Soc’y 105, 111 (1943). 

7° Shartel, Pensions for Judges, 27 Micu. L. Rev. 134, 165 (1928) says “[It] 
permit[s] the state to use his ability and experience instead of presenting him with 
a gratuity.” 

80 Although no accurate data is available, reports indicate that the judicial 
staff of Wisconsin has not operated in full force at any time in the past five years, 
and perhaps longer. At the present time 15 to 20% of the circuit judges in the 
state are totally disabled and unabie to perform their duties. In some circuits 
calendars are from a few months to a few years behind in their cases. 

81 Fairman, supra note 4, at 435; Winters, Retirement Pensions for Judges, 27 
J. Am. Jup. Soc’y 105, 109 (1943). 

82 Ga. Laws 1945, c. 365, § 6. 


8 Cat. Gen. Laws act 5849a, §6 (1941); Wasn. Rev. Strat. Ann. § 11054-4 
(Supp. 1943); Orr. Comp. Laws Ann. § 93-141 (Supp. 1948). 
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are made optional with the judge and in others they are mandatory.* 
However, mandatory service appears inconsistent with the idea that 
retired judges have done their work and have reached the age at 
which they should be allowed to relax if they so desire. On the other 
hand, a system which permits them to do such work as they wish, 
and which they are capable of doing, allows the state to have some 
men on hand, and it also mitigates the expense of the retirement 
plan to the state. They could serve as court commissioners,® as 
trial judges in courts that have crowded calendars,® as advisors to 
the court,*’ as referees, ** or as advisors or draftsmen in the legislature. 


SUMMARY 


The question of a retirement plan is one that has arisen frequently in 
Wisconsin’s legislature. The desirability of a plan, which will effective- 
ly remove from the bench a man who is no longer capable of carrying 
on the duties of a judge, seems undeniable. The most effective way 
of achieving this end appears to be a compulsory retirement system 
that will force a judge to resign from the bench when he reaches a 
particular age. However, it is suggested that if this plan is deemed 
too severe, an alternative might be to provide that the office of a 
judge will become vacant upon his achieving the particular age unless 
he makes application to a board of review and shows that board 
that he is fit and able to continue. Under either system judges who 
have devoted a significant length of time to service on the bench 
should be retired with a pension to guarantee them a reasonable 
standard of living in their later life. If a flat amount is regarded as 
too costly to the state, the cost might be reduced by guaranteeing 
to the retired judge that his outside income, plus an amount con- 





% Winters, Retirement Pensions for Judges, 27 J. Am. Jup. Soc’y 105, 111 (1943). 


85 Bill 4638 (Wis. 1937) made this proposal which has been repeated since then. 
The position has been termed alternately reserve judge and judge in retirement. 
Wis. Const. Art. VII, § 23, authorizes the legislature to provide for the appoint- 
ment of court commissioners. 


% Brown, supra note 30, tells of a U.S. Supreme Court justice who retired and 
then went to New York state and sat as trial judge for about six months and 
“cleaned up a long criminal docket.” This is already the practice in some states, 
see note 84 supra; Fairman, supra note 4, at 437, also gives several examples of 
effective service by retired judges such as the work of former Chief Justice Hughes 
as special master in the case of Wisconsin v. Illinois, 271 U.S. 650 (1926), 278 
U.S. 367 (1929). 


87 See note 82 supra. 


88 Shartel, Pensions for Judges, 27 Micu. L. Rev. 134, 165 (1928), recommends 
this practice which he notes is already in effect in several states. 
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tributed by the state, will equal a specified sum. A further advantage 
to be gained from a retirement plan lies in the fact that the state 
can utilize retired judges to help relieve the burden on active judges. 


JOHN DIEHL 


Noau MINKIN 














NOTES 


ADMINISTRATIVE LAW—THE RIGHT TO JUDICIAL RE- 
VIEW OF AN ADMINISTRATIVE FINDING ON THE FACT 
OF CITIZENSHIP IN EXCLUSION CASES. The recent case of 
United States ex rel. Chu Leung v. Shaughnessy,! which upholds the 
traditional rule that the due process clause of the Fifth Amendment? 
does not require a court hearing on the fact of citizenship in exclusion 
cases, is important for two reasons. First, the exception to the tradi- 
tional rule set forth in Carmichael v. Delaney® was thought by some to 
be the beginning of a new trend, extending a constitutional guarantee 
of judicial review in exclusion cases to those who claim residence in 
the United States.‘ The Chu Leung case denies this exception and 
upholds the rule traditionally expounded by the federal courts, that 
there is no such guarantee. Second, the case indicates that the Con- 
gess, by the Nationality Act of 1940,5 has provided a procedure for 
obtaining a judicial hearing on the fact of citizenship, even though 
it is not constitutionally required. 


THE CONSTITUTIONAL ISSUE 


The traditional rule was first laid down by the United States 
Supreme Court in 1905 in the case of United States v. Ju Toy.® This 
case involved a Chinese, barred from entry at the border under the 
exclusion acts,’? who claimed the right to enter as a native-born 
citizen returning from a temporary absence. The administrative 
authorities having found that Ju Toy was not a citizen, he instituted 
a habeas corpus proceeding in a federal district court, which found 
that he was a citizen. The question before the Supreme Court was 
whether or not the administrative finding on the fact of citizenship 
was final. Citing the Japanese Immigrant Case,* the court declared 
that Congress may exclude aliens of a particular race, and may 

1176 F.2d 249 (2nd Cir. 1949). 


2“... nor shall any person . . . be deprived of life, liberty, or property, without 
due process of law. . .”” U.S. Const. Amenp. V. 

3170 F.2d 239 (9th Cir. 1948). 

* Note, 37 Geo. L.J. 438 (1949). 

§ 54 Srat. 1171 (1940), 8 U.S.C. § 903 (1946). 

* 198 U.S. 253 (1905). 

7 The exclusion acts are a series of acts passed by- Con to prevent the 
immigration of Chinese laborers into the United States, the first of which was the 
Act of May 6, 1882, 22 Srar. 58. These exclusion provisions remain in our law 
today in 8 U.S.C. §§ 261-299 (1946). 


5 189 U.S. 86 (1903). 
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delegate the enforcement of these provisions “exclusively to execu- 
tive officers, without judicial intervention.’’® Further, these same 
officers may decide if the one seeking entry is an alien or a citizen. 
The court said :!° 


If . . . we assume that the Fifth Amendment applies to him and 
that to deny entrance to a citizen is to deprive him of liberty, we 
nevertheless are of the opinion that with regard to him due 
process of law does not require a judicial trial. That is the result 
of the cases which we have cited and the almost necessary result 
of the power of Congress to pass exclusion laws. 


The principle of the Ju Toy case was later followed in other deci- 
sions." 

In 1922, however, in Ng Fung Ho v. White'® the Supreme Court 
held that where the proceeding was to deport an alien, rather than 
to exclude him, due process of law required a judicial trial on the 
fact of citizenship. The court declared : 


Jurisdiction in the executive to order deportation exists only if 
a person arrested is an alien. The claim of citizenship is thus a 
denial of an essential jurisdictional fact. . . . If the jurisdiction of 
the Department of Labor may not be tested in the courts by 
means of the writ of habeas corpus, when the prisoner claims 
citizenship and makes a showing that his claim is not frivolous, 
then obviously deportation of a resident may follow upon a purely 
executive order whatever his race or place of birth. For where 
there is jurisdiction a finding of fact by the executive depart- 
ment is final. ‘ 
The doctrine expressed here seems inconsistent with the Ju Toy 
decision, since citizenship is ‘‘an essential jurisdictional fact”’ in an 
exclusion proceeding as well as in a deportation proceeding. However, 
the court ignored this inconsistency in its argument, and gave no 
indication of rejecting the Ju Toy rule. The result of the Ng Fung Ho 
case was a well-settled doctrine that judicial review of an administra- 
tive finding on citizenship was constitutionally guaranteed in de- 
portation cases but not in exclusion cases."4 
This distinction was followed by the Court of Appeals for the 
Second Circuit in its recent decision in the case of United States ex rel. 





198 U.S. 253, 261 (1905). 

10 Td., at 263. 

1 Tang Tun v. Edsell, 223 U.S. 673 (1912); Kwock Jan Fat v. White, 253 
U.S. 454 (1920). 

12 259 U.S. 276 (1922). 

13 Jd., at 284. 

4 Ng Fung Ho v. White was reaffirmed in United States ez rel. Bilokumsky 
v. Tod, 263 U.S. 149 (1923) and Kessler v. Strecker, 307 U.S. 22 (1939). 
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Medeiros v. Watkins." The case involved the admission of a wartime 
repatriate, a former resident. The district court refused to grant a 
writ of habeas corpus on an appeal from a finding by the Board of 
Immigration Appeals that he was not a citizen; and the court of 
appeals affirmed, declaring the cases were unanimous in their holding 
that a claim of American citizenship by one applying for entry does 
not entitle him to a judicial trial of the validity of this claim. In 
refutation of the evidence that the petitioner had former United 
States residence, the court declared :'* 


In view of this weight of authority no distinction is possible 
between those exclusion cases where the claim of citizenship is 
supported by some evidence of residence in the past and those 
where such element is lacking. Indeed, it would be a distinction 
without substance. 


A strong dissent was handed down by Judge Frank, who could find 
no authority for holding that a resident of the United States return- 
ing from a trip abroad was not entitled to a judicial determination of 
his claim to citizenship. 

A few months later, in October, 1948, views similar to those of 
Judge Frank were expressed by the majority of the Court of Appeals 
of the Ninth Circuit, in the case of Carmichael v. Delaney.” This 
case involved a thirty-year resident of the United States of doubtful 
citizenship. During the war, he enlisted in the Merchant Marine, and 
visited many foreign ports, under orders from United States military 
authorities. On his vessel’s return in 1945, Delaney was detained by 
the immigration authorities at San Pedro, who found he was an 
alien without a passport or visa. This administrative decision was 
based on substantial evidence, and was affirmed by the Board of 
Immigration Appeals. On a petition for a writ of habeas corpus, the 
district court found that he was a citizen, and ordered his release.'* 

On appeal, the first issue was whether or not Delaney’s return 
constituted an “entry” under the immigration laws. The court de- 
cided that it did not, since it was not his voluntary act but the 
exigencies of war which had taken him to foreign ports.!® This finding 
alone was sufficient to dispose of the case, but the court did not 
confine itself to the one issue. They went on to hold that even if 
this was an entry, Delaney was entitled to judicial determination 





4 166 F.2d 897 (2nd Cir. 1948). 
16 Jd., at 900. 

17170 F.2d 239 (9th Cir. 1948). 
18 Ex parte Delaney, 72 F. Supp. 312 (S.D. Cal. 1947). 
19 Delgadillo v. Carmichael, 332 U.S. 388 (1947). 
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of his citizenship status, because he was a resident of the United 
States. Stressing the importance given to residence in the Ng Fung Ho 
case, the court, while accepting the rule of administrative finality 
in an exclusion case, held :?° 


Our thought is only that it can not constitutionally be applied 
to one who is a resident of the United States. As to him, the due 
process of law guaranteed by the Fifth Amendment would seem 
to require that his substantially supported claim of citizenship 
be accorded a judicial trial. 


The Delaney case represented a substantial departure from the 
traditional rule established by the Ju Toy and Ng Fung Ho decisions, 
for it held that a person’s right to trial on the fact of citizenship is 
determined not by the type of proceeding, whether exclusion or 
deportation, but by his residence or non-residence in the United 
States.” This was in direct conflict with the decision of the Medeiros 
case by the second circuit a few months before. The time was now 
opportune for another challenge of the traditional rule in that circuit, 
in an effort to arrive at a uniform rule in the two circuits handling 
most of our immigration litigation.2? The challenge was made in 
United States ex rel. Chu Leung v. Shaughnessy.** Far from bringing 
uniformity, the resulting decision continued the conflict. 

The Chu Leung case involved a resident of the United States who 
went to China for a visit in 1947, returning in 1948. On his arrival 
in the United States, he was detained as an alien. His claim of 
citizenship failing in the administrative branch, he sought a writ of 
habeas corpus from the Federal District Court for the Southern Dis- 





20 170 F.2d 239, 244 (9th Cir. 1948). The court relied heavily on the statement 
of Justice Brandeis in his concurring opinion in St. Joseph Stock Yards Co. 
v. United States, 298 U.S. 38, 77 (1936): 

A citizen who claims that his liberty is being infringed is entitled, upon habeas 

a to the opportunity of a judicial determination of the facts. And, so 

highly is this liberty prized, that the opportunity must be accorded to any 

resident of the United States who claims to be a citizen. 

*1In a note in 37 Gro. L.J. 438, 440, the writer summarized Carmichael v. 
Delaney thus: 

The effect of this [decision] is to guarantee to anyone who raises and supports, 

by substantial evidence, a claim of citizenship, a judicial trial on that issue 

regardless whether the nature of the proceeding is one of exclusion or deporta- 
tion, provided he is a resident of the United States. 
A week after the Delaney case, the Ninth Circuit Court of Appeals cited their 
peak - rule with approval in Lee Fong Fook v. Wixon, 170 F.2d 245 (9th Cir. 
48). 


2 The ninth circuit is comprised of Alaska, Arizona, California, Hawaii, Idaho, 
Montana, Nevada, Oregon, and Washington, thus including our entire Pacific 
coast. The second circuit is comprised of Connecticut, New York, and Vermont. 


3.176 F.2d 249 (2nd Cir. 1949). 
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trict of New York, relying on the Delaney decision as authority. 
District Judge Kaufman recognized the conflict between his circuit 
and the ninth, and stated that while he agreed in principle with the 
Delaney case, he was bound to follow the rule of the second circuit 
as laid down in the Medeiros case. 

In July of 1949, the Court of Appeals for the Second Circuit 
affirmed Judge Kaufman’s holding, without sharing his reluctance in 
the outcome. The court stressed its considered opinion in the Medeiros 
case, and stated a determination to adhere to its refusal to make 
residence determinative of the right to a court trial. 

The constitutional question, then, continues to be unresolved. It 
is apparent that an opinion of the United States Supreme Court will 
be necessary to settle this conflict between the second and ninth 
circuits. At present, it is probable that the Supreme Court will be 
hesitant to accept the Delaney rule. Not only is the traditional rule 
of Ng Fung Ho and Ju Toy too firmly entrenched, but it has been 
given new strength since the Delaney case by the Chu Leung decision. 
Moreover, in the light of the statutory issue, now to be considered, 
it seems unlikely that the constitutional question will be put to a 
test in the near future. 


Tue Statutory Issue 


In its analysis of the issues in the Chu Leung case, the Court of 
Appeals of the Second Circuit concluded with the following para- 
graph :* 


The criticism of this general rule . . . loses its force when con- 
sidered in the light of the provision for court test of nationality 
contained in the Nationality Act of 1940, § 503, 54 Stat. 1171, 
8 U.S.C.A. § 903. The Act, as interpreted by the courts provides 
for a judicial declaration of the United States “nationality” or 
“citizenship” of persons claiming rights based upon such nation- 
ality or citizenship. . . . This avenue for judicial determination is 
open to the relator here. 


The statute cited has been a part of our nationality code since 1940.” 
It provides that anyone who claims a right as a national of the United 





* United States er rel. Chu Leung v. Shaughnessy, 83 F. Supp. 925 (S.D. 
N.Y. 1949). 

% 176 F.2d 249, 250 (2nd Cir. 1949). 

% The vital portion of 8 U.S.C. § 903 (1946) reads as follows: 

If any person who claims a right or privilege as a national of the United States 
is denied such right or privilege by any Department or mcy, or executive 
official thereof, upon the ground that he is not a national of the United States, 
such person, regardless of whether he is within the United States or abroad, 
may institute an action against the head of such Department or agency in the 
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States which is denied by any agency of the government on the 
ground that he is not a national, may bring an action against the 
head of the agency for a judgment declaring him to be a national of 
the United States. If the person is outside the United States, he may 
procure a certificate of identity from an American diplomatic or 
consular representative, allowing him to enter subject to deportation 
if the court finds he is not a national. 

The courts were slow to recognize this statute as a means of avoid- 
ing the old doctrine of the Ju Toy case, for it seems to have been 
little used in the first few years after its adoption.2” However, recent 
cases show that the statute can be used to grant a judicial hearing 
on the fact of citizenship to one whom the administrative authori- 
ties have excluded as an alien.?* The case of Mah Ying Og v. Clark 
will serve as an example. In 1942, Mah Ying Og was denied a court 
trial on the fact of citizenship when he brought the usual habeas 
corpus action.*® In 1948, however, when he brought the statutory 
action in the proper court against the proper party the opposite 
result was reached. The Government moved for a summary judgment, 
on the ground that the action of the administrative agency was res 
judicata on the question of the petitioner’s citizenship. The court 
denied the motion in these words:*! 


The provision of the Nationality Code . . . was new in our law 
in 1940. Its purpose was to accord a judicial remedy to a person 


District Court of the United States for the District of Columbia or in the 

district court of the United States for the district in which such person claims a 
rmanent residence for a judgment declaring him to be a national of the 
nited States. 

27 In the first five years after passage of the statute, only four cases were 
brought under § 903: Haaland v. Attorney General, 42 F. Supp. 13 (D. Md. 1941); 
Schaufus v. Attorney General, 45 F. Supp. 61 (D. Md. 1942); Brassert v. Biddle, 
59 F. Supp. 457 (D. Conn. 1944), 148 F 2d 134 (2nd Cir. 1945); Ginn v. Biddle, 
60 F. Supp. 530 (E.D. Penn. 1945). 

None of these were exclusion cases. The petitioners in most of these cases were 
seeking a declaration of citizenship to avoid the wartime restrictions on enemy 
aliens. Since 1947, the act has been used with increasing frequence to determine 
citizenship for a variety of reasons. 

28 Actually, in the first exclusion case in which the statute was used, United 
States ex rel. Medeiros v. Clark, 82 F. Supp. 412 (S.D. N.Y. 1948), the district 
court reluctantly held that the administrative determination on citizenship was 
binding on the court even in an action brought under the statute. They based 
this conclusion on the earlier Medeiros case in the Court of Appeals for the Second 
Circuit, although no mention of Section 903 was made in that case. However, 
this case seems to have little validity in the light of the Chu Leung decision, where 
the Court of Appeals for the Second Circuit suggested the use of the statute in 
this situation. Furthermore, the petitioner has the alternative of bringing his action 
in the District Court for the District of Columbia, which has held that the statute 
contemplates a trial de novo. Mah Ying Og v. Clark, 81 F. Supp. 696 (D.C. 1948). 


29 81 F. Supp. 696 (D.C. 1948). 
© Mah Ying Og v. Wixon, 124 F. 2d 1015 (9th Cir. 1942). 
31 81 F. Supp. 696, 697 (D.C. 1948). 
























July] NOTES 683 


who claims to be a citizen of the United States if this status is 
denied by an administrative official or administrative body. 
Citizenship of the United States is a very precious thing and no 
one’s right to this status should be finally adjudicated or deter- 
mined except by the Courts in a judicial proceeding. This 
certainly was the view of the Congress in enacting the foregoing 
provision of the statute. 


It is clear that the statute contemplates a trial de novo of the 
issue of citizenship and not merely 2 review of the administrative 
action. Consequently the mere fact that this matter was de- 
termined by an administrative agency . . . does not bar this 
GUM. ... 


Similar results have been reached in other cases.” 

It seems clear that for the present, at least, the courts are willing 
to give the statute a broad interpretation, and will give a trial de 
novo on the fact of citizenship in an exclusion case, provided the 
procedural requirements of the act are met. 


CONCLUSIONS 


The law with regard to a judicial trial on the question of citizen- 
ship in an exclusion case has been a problem since the Ju Toy decision 
in 1905. The Ju Toy rule, no doubt, has resulted in the unjust exclu- 
sion of many who were American citizens. The Ng Fung Ho case 
created a distinction between exclusion and deportation proceedings, 
guaranteeing judicial protection in the latter. However, the distinc- 
tion is hardly logical, since most of the arguments presented to justify 
a judicial trial in deportation cases can be applied to exclusion cases 
as well. The Delaney case, which extends the guarantee of a court 
hearing on citizenship to those who have established an American 
residence, has failed to gain acceptance by courts outside the ninth 
circuit. Even if we accept the Delaney rule, the solution is still in- 
adequate, for in the large group of exclusion cases involving non- 
residents, citizenship could still be decided with absolute finality by 
an administrative agency without violation of the Constitution. 

Although the constitutional protection seems inadequate, the per- 





In Gan Seow Tung v. Carusi, 83 F. Supp. 480 (S.C. Cal. 1947), the action 
was brought under § 903 against the district immigration officials. Relief was 
denied because the wrong parties were made defendant. In Gan Seow Tung v. 
Clark, 83 F. Supp. 482 (S.D. Cal. 1949) the court declared that the departmental 
findings were not res judicata. The act has also been used in several cases to ju- 
dicially determine the citizenship of American-born persons of Japanese ancestry 
who were visiting or studying in Japan when the war broke out, and were forced 
to serve in the Japanese Army. Ishikawa v. Acheson, 85 F. oe 1 (D. Hawaii 
1949); Meiji Fujizawa v. Acheson, 85 F. Supp. 674 (S.D. Cal. 1949); Yoshiro 
Shibata v. Acheson, 86 F. Supp. 1 (S.D. Cal. 1949). 
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sonal rights of citizens are given additional protection by the pro- 
visions of Section 903 of the Nationality Code. However, since the 
rights granted are statutory, they are always subject to repeal, 
which would return us to the old Ju Toy rule. At the present time, 
this is unlikely unless we become so concerned for the rights of our 
citizens that we allow our courts to be burdened with cases brought 
by aliens with no bona fide claim to citizenship.* A wise administra- 
tion should avoid this possibility. 

For the present, it would seem that the statutory provisions pro- 
vide a more adequate and just solution to the problem than the courts 
have been able to work out under the due process clause of the 
Fifth Amendment. 

Wim J. WILLIs 





AUTO ACCIDENTS—CONTRIBUTION AND COVENANTS 
NOT TO SUE.! When an injury is caused by the combined negli- 
gence’ of two or more persons, are there any advantages to either 
the injured party or to a joint tortfeasor’ in settling the latter’s 
individual share of the joint liability by means of a covenant not to 
sue?* To resolve this question properly, it is first necessary to de- 
termine the effect of a covenant not to sue on the contribution rights 
of both the settling and non-settling tortfeasors. 

It is well established that the common liability necessary for con- 
tribution purposes® arises at the time the negligent acts of the joint 
tortfeasors combine to cause damage to a third party® and that this 
common liability can be destroyed either by a covenant not to sue 


33 This danger was suggested in Look Yun Lin v. Acheson, 87 F. Supp. 463 (N. 
D. Cal. 1949). 


1 For a complete 9% of = topic up to 1940 see Larson, A Problem in 
Contribution, 1940 Wis. L. Rev. 4 

? Liability must be based on 0 lea or duties of the same type before 
contribution rights can exist. Saxhaug v. Forsyth Leather Co., 252 Wis. 376, 
37 N.W.2d 589 (1948); Hartford Acc. and Ind. Co, v. Worden-Allen Co., 238 Wis. 
124, 297 N.W. 436 (1941); Criswell v. Seaman Body Corp., 233 Wis. 606, 290 N.W. 
177 (1940); Zurn v. Whately, 213 Wis. 365, 251 N.W. 435 (1933); Fisher v. 
Milwaukee E. R. & L. Co., 173 Wis. 57, 180 N.W. 269 (1920). 

* Not joint tortfeasors because they combined to commit the same tort but 
because it is impossible to separate accurately the amount of damage caused by 
the negligent acts of each. 

‘ This problem arises quite frequently in automobile accidents where the joint 
negligence of two drivers causes injury to passengers or other third parties. 

5 Walker v. Kroger Grocery and Baking Co., 214 Wis. 519, 252 N.W. 721 (1934); 
Standard Accident Ins. Co. v. Runquist, 209 Wis. 97, 244 N.W. 757 (1932) ; 
Zutter v. O’Connell, 200 Wis. 601, 229 N.W. 74 (1930). 

6 Western Casualty & Surety Co. v. Milwaukee G. C. Co., 213 Wis. 302, 
251 N.W. 491 (1933); DeBrue v. Frank, 213 Wis. 280, 251 N.W. 494 (1933). 
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obtained by one of the joint wrongdoers or by the running of a statute 
of limitations as to only one of the joint tortfeasors. 

Does it follow, however, that merely because common liability has 
been terminated that the right to contribution of either of the joint 
tortfeasors is destroyed? 

In Ainsworth v. Berg’? the Wisconsin Supreme Court held that the 
right to contribution survives the termination of common liability 
caused by the running of a statute of limitations as to one of two 
joint tortfeasors. 

In that case a passenger, injured in an automobile accident through 
the combined negligence of his driver and the driver of a business 
truck, brought an action against the driver of the truck and his 
employer just five days before the two year notice statute would have 
terminated liability. Ten days later the defendants tried to interplead 
the driver of the plaintiff’s car, but the motion was denied by the 
trial court. The trial court based its denial on the authority of Palmer 
v. Autoist Mut. Ins. Co.* where under quite similar circumstances the 
Supreme Court had held that the running of the two year statute 
as to one of two joint tortfeasors ended their common liability and 
ipso facto the right to contribution. On appeal in the Ainsworth case 
the Supreme Court expressly overruled the holding of the Palmer 
case and held that the right to contribution, based on equitable rules, 
is not destroyed when a statute of limitations ends common liability. 


Whether a covenant not to sue obtained by a joint tortfeasor will 
affect the contribution rights of a non-settling joint tortfeasor has not < 


as yet beer decided by the Wisconsin Supreme Court. However, 
should the question ever be raised, there are several indications that 
the Supreme Court will render a negative answer. 

The holding in the Ainsworth case to the effect that contribution 
rights survive the statutory ending of common liability would seem 
to strongly suggest that contribution rights also survive the termina- 
tion of common liability brought about by covenants not to sue.® 
Moreover, the Wisconsin court has repeatedly said by way of dicta 
that the contribution rights continue to exist as long as necessary for 
purposes of equity unless sooner waived or outlawed by a statute of 
limitations.’ 





7 253 Wis. 438, 34 N.W.2d 790 (1948). 

8 234 Wis. 287, 291 N.W. 364 (1940). 

® For an extensive development of the analogy between common liability ended 
by a statute of limitations and common liability ended by a covenant not to sue, 
see Larson, supra note 1, at 482-483. 

10 DeBrue v. Frank, 213 Wis. 280, 286, 287, 251 N.W. 494, 496 (1933); Western 
Casualty & Surety Co. v. Milwaukee G. C. Co., 213 Wis. 302, 305, 307, 251 N.W. 
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The above is also supported by the decision in Van Gilder v. Gugel"™ 
where it was held, but without discussion or explanation by the court, 
that a covenant not to sue does not prevent the settling party from 
seeking contribution. As there is no apparent reason for discrimination 
against the non-setiling joint tortfeasor, it would seem to follow that 
his contribution rights should also be allowed to survive the ending of 
common liability. 

In view of the above authorities it now seems unlikely that the 
Wisconsin court will allow the circumvention of a contribution action 
through the use of a covenant not to sue. Therefore, the contribution 
rights of non-setiling joint tortfeasors will be available to protect them 
from bearing the effects of unfair or unreasonable settlements by other 
joint tortfeasors. 

Now the original question itself can be directly considered: What 
is the value of a covenant not to sue to either the injured party or the 
settling tortfeasor? The answer depends upon at least five considera- 
tions: (1) the terms of the covenant used; (2) how good the case 
against the settling party is; (3) the possible insolvency of the re- 
maining tortfeasor; (4) the amount offered in settlement; and, (5) how 
speculative the damages are. 

First, the possible consequences to the injured claimant of a cove- 
nant not to sue will be considered. The usual provisions of such agree- 
ments, currently used by insurance companies, call for the injured 
party’s promise: (1) to satisfy any judgment he obtains against the 
remaining tortfeasors to the extent of the settling joint tortfeasor’s 
proportionate share (which would be fifty per cent in the common 
case of two joint tortfeasors) and, (2) to save harmless the settling 
party from any contribution judgments that might be obtained 
against it.!* This of course gives double protection to the settling 
tortfeasor, but at the same time may be very detrimental to the 
interests of the injured party. An example of the latter is the case 
where the plaintiff subsequently obtains a judgment for $10,000 but 
can only collect $5,000 because of a covenant not to sue for which 
he only received $1,000. 

However, the injured party might use this type of covenant not 
to sue advantageously in the following cases: (1) where only the 





491, 492, 493 (1933); Ainsworth v. Berg, 253 Wis. 438, 444, 34 N.W.2d 790, 792 
(1948). It should be noted that this reference is made to the ending of the right 
to contribution and not to the termination of common liability. 


1 220 Wis. 612, 265 N.W. 706 (1936). 


12 Evidently insurance companies at first used only the “save harmless” clause 
and later added the provisions providing for satisfaction of a certain amount of 
any judgment, but without removing the ‘‘save harmless’ clause. 
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settling defendant is solvent and the claim as to him is very doubtful; 
(2) where it is almost certain the settling party will not be held to be 
a joint tortfeasor; or, (3) where the amount of damages will be 
difficult to establish, as in a personal injury case. In the latter case, 
it might be well to give a covenant not to sue for a substantial amount 
and, thus, hedge on the risk of an unfavorable jury verdict in the 
subsequent action against the remaining joint tortfeasors." 

Turning now to the possible consequences to the settling tortfeasor 
of a covenant not to sue, it appears that in the absence of the special 
type of covenants used by insurance companies the settling tortfeasor 
will gain nothing by the use of a covenant not to sue. Three situations 
substantiate this conclusion: 

(1) If the settling party pays less than his proportionate share, as 
it is subsequently determined in the action against the non-settling 
tortfeasors, he will be subject to a contribution claim for the balance." 

(2) If he pays more than his share but less than the total amount 
of the joint liability, he will have to bring a contribution action for 
the excess amount."* 

(3) If he pays more than the total amount of the joint liability, he 
has no remedy for the amount in excess of the total joint liability.”” 

Another instance where a settlement may prove detrimental to the 
purported joint tortfeasor who compromises is where he is subse- 
quently found to be free of liability. The Wisconsin court, in Papenfus 
v. Shell Oil Co.1® and Gimbel v. Goldman," held that the payments 
made by a purchaser of a covenant not to sue who is later adjudged 
free of liability are to be regarded as mere gratuities and should, 
therefore, not be applied to the reduction of the liability of the remain- 
ing defendants. 





13 Payments made for the covenant not to sue will then be called mere gratui- 
ties and will not be deducted from the injured as claim against the remain- 
ing defendants. Papenfus v. Shell Oil Co., 254 Wis. 233, 35 N.W.2d 920 (1949); 
Gimbel v. Goldman, 256 Wis. 28, 39 N.W.2d 768 (1949). 

14 Tn Haase v. Employers Mutual Liability Ins. Co., 250 Wis. 422, 27 N.W.2d 
468 (1947), the settling party paid $1500 for a covenant not to sue and the injured 
party subsequently obtained a judgment against the non-settling party for only 
$1000. The court said the $1000 judgment was uncollectible because an injured 
party is entitled to but one complete recovery and more would amount to — 
enrichment. Thus, the settling party had a right to contribution for only one-half 
the amount of the judgment and no remedy for the excess amount since the com- 
mon liability only existed up to $1000. 

4 Based on the assumption that a covenant not to sue can not affect contribu- 
tion rights. 

16 Van Gilder v. Gugel, 220 Wis. 612, 265 N.W. 706 (1936). 

17 See note 14 supra. 

18 254 Wis. 233, 35 N.W.2d 920 (1949). 


19 256 Wis. 28, 39 N.W.2d 768 (1949). 
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It is difficult to reconcile these holdings with the intention of the 
parties or the fact that there was adequate consideration for the 
payments at the time they were made. The decisions appear to be 
the result of an extension of the rule that payments made under 
insurance contracts or statutes such as the Workmen’s Compensation 
Act will not reduce the injured party’s claim against the wrongdoers.”® 
But, in such cases there is never a possibility of the payor being held 
to bea joint tortfeasor and having his payments to the injured party 
deducted from the injured party’s claim against the tortfeasors.” 
Thus, it appears that the holdings in the Papenfus and Gimbel cases 
overlook the intent of the parties by calling that which was intended 
to operate as a reduction of the injured’s claim and which was 
accepted as such, a “gratuity.” 

In conclusion, it seems that very little use will be made of cove- 
nants not to sue, since the injured claimant will be very hesitant to 
give the type of covenant not to sue now in general use if he has a 
good claim against any solvent defendant, and the settling tortfeasor 
will be reluctant to settle for a covenant not to sue which does not 
give him protection against future contribution actions.” 


Rospert W. SMITH 





CONSTITUTIONAL LAW—CONSTITUTIONALITY OF NO- 
TICE BY PUBLICATION. Far-reaching changes may be made in 
the law of probate and in related fields by the recent case of Mullane 
v. Central Hanover Bank and Trust Co. In this case notice by publica- 
tion was held to be a violation of due process as to known parties. 

Defendant trust company had established a common trust fund 
involving 113 participating trusts under the New York statute,? 
which requires a periodic court accounting for such a fund. At the 
time of setting up the common fund, notice had been given by mail 





20 See cases cited by the court in Papenfus v. Shell Oil Co., 254 Wis. 233, 239, 
35 N.W.2d 920, 923 (1949). 

21 See note 2 supra. 

* The Uniform Joint Obligations Act, Wis. Stat. c. 113 (1947), expressly 
states that it applies to joint obligations in tort, but it poate no solution for 
the problems raised in this note and, in fact, adds only confusion. The Act, adopted 
by only four states, was primarily aimed at changing and making uniform the 
law applying to joint debtors, and it was only incidental to this aim that joint 
obligations in tort were included. Moreover, the Act has received very little 
judicial construction, none at all in Wisconsin (it was discussed in the briefs of 
counsel in Papenfus v. Shell Oil Co., 254 Wis. 233, 35 N.W.2d 920 (1949) ); and 
as a result, ambiguities inherent in its provisions have not, as yet, been clarified. 


170 Sup. Ct. 652 (1950). 
2N.Y. Banxine Law § 100-c. 
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to the known beneficiaries of each trust, but at the first accounting 
notice was given only by publication which listed the participating 
trusts but did not name the beneficiaries. These actions were in 
accordance with the New York statute.* Appellant, appointed to 
represent all income beneficiaries, objected that the court had no 
jurisdiction because the notice given and the statute were unconstitu- 
tional. The New York courts entered a final decree accepting the 
accounts‘ and the United States Supreme Court reversed, holding 
that requirements of due process had not been fulfilled as to those 
beneficiaries whose names and addresses were known to the trust 
company. 

The holding is based on a repudiation of the distinction between 
actions in rem and in personam, for this type of case at least. The 
Court applies the ordinary due process requirement of “notice 
reasonably calculated, under all the circumstances, to apprise in- 
terested parties of the pendency of the action and afford them an 
opportunity to present their objections.’ It is pointed out that more 
reasonable means of notification than publication are available 
because ‘‘the mails today are recognized as an efficient and inexpensive 
means of communication.’’ The decision seems in line with the earlier 
leading case of Wuchter v. Pizzutti.5 

The court was careful to make it clear that notice by publication 
is not invalid as to parties “whose interests are either conjectural or 
future’ or as to beneficiaries whose interests or whereabouts ‘‘do not, 
in due course of business come to the knowledge of the common 
trustee.’’ The effect of the decision in areas other than probate, trusts 
and comparable fields is indefinite. 

To some extent, however, the prospective effect of the holding 
seems clear: notice by mail to all parties of interest, whose names and 
addresses are known, is required in common trust fund accountings. 
No reason suggests itself as to why the same rule should not apply 
to all, or at least some, of the steps in a probate proceeding, or to 
proceedings which do not clearly and solely affect tangible property. 
The Wisconsin statutes providing for notice in probate proceedings® 

3N.Y. Banxine Law §§ 100-c (9), 100-c (12). 

4 In re Central Hanover Bank & Trust Co., 274 App. Div. 772, 80 N.Y.S.2d 
127 (ist Dep’t 1948), 275 App. Div. 769, 88 N.Y.S.2d 907 (1st Dep’t 1949), 
aff'd, 299 N.Y. 697, 87 N.E.2d 73 (1949). 

5 276 U.S. 13 (1928). 

6 Wis. Stat. § 324.19 (1949); Wis. Strat. § 324.18 (1949), incorporated by 
reference in Wis. Stat. § 310.04 (1949) (proving of will), Wis. Star. § 315.03 
(1949) (proof of heirship or survivorship), Wis. Stat. § 316.35 (1949) (petition 
for conveyance), Wis. Strat. § 317.11 (1949) (executor’s or administrator’s 


settlement of accounts), Wis. Stat. § 318.12 (1949) (appointment of commis- 
sioners for partition). 
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permit the county judge to fix the manner of giving notice. Hence- 
forth these statutes must be interpreted with this constitutional 
requirement in mind. 

The retroactive effect of the decision is not clear. Many probate 
decrees, common trust accountings’ and other proceedings may be 
subject to reopening. Probate proceedings in many counties have 
depended to a very large extent on notice by publication even where 
interested parties and their addresses were known. In such proceedings 
the validity of the final decree may be questioned. A statute providing 
that the judgments in all past actions involving notice by publication 
should be valid and final if not challenged within, say, six months 


might obviate such difficulties. 
JoHun M. DiexHu 





CONSTITUTIONAL LAW—RESTRICTION OF JURY SERVICE 
TO COLLEGE GRADUATES. Although the Constitutions of the 
United States! and of Wisconsin? guarantee the right to trial by an 
impartial jury, it is clear that qualifications which exclude certain 
groups from jury service may be required. To illustrate the extent 
to which these restrictions may go the Wisconsin Statutes and the 
Wisconsin and Federal Constitutions will be examined to determine 
whether a jury drawn from a panel from which all non-college gradu- 
ates have been deliberately excluded would be considered impartial.* 


Statutory Qualifications for Jury Service 

Section 255.01 of the Wisconsin Statutes (1947), provides: ‘All 
citizens of the United States who are qualified electors of this state, 
who are possessed of their natural faculties, who are not infirm or 
decrepit, who are esteemed in their communities as men of good 
character, approved integrity, and sound judgment, and who are 
able to read and write the English language understandingly, shall 
be liable to be drawn as jurors. . . .’”4 





7 Wis. Stat. § 223.055 (1949). The statute itself is not affected because the 
method of giving notice is left to the circuit court. 


1 U.S. Const. Amenp. VI, VII. 

2 Wis. Const. Art. I, §§ 5, 7. 

* It is hoped that this question will serve as a focal point for consideration of 
the broader issue—the legality and desirability of drastic restrictions in the 
selection of jury panels. 

‘The requirement that jurors be “esteemed in their communities as men of 
_ character, approved integrity, and sound judgment” was copied from 

onn. Laws 1895, c. 219. The present statute, adopted by action of the Joint 
Committee on Revision, 1898, replaced Wis. Rev. Srar. §§ 2524, 2530 (1878). 
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It is apparent that this statute gives the jury commissioners con- 
siderable latitude in the selection of the jury list.5 Not only is there 
nothing in the language of the statute which expressly forbids the 
exclusion of all non-college graduates, but also, jurors may be dis- 
qualified for reasons other than those enumerated specifically.® 

Wisconsin cases in which a challenge to the array has been predi- 
cated upon an alleged departure from statutory provisions are rare,’ 
and in no case has such a challenge been upheld on appeal. In con- 
sistently rejecting such challenges, the court has adhered to the 
proposition that “‘. . . irregularities in executing the statutory method 
for selecting jurors . . . are to be deemed immaterial, unless it appears 
probable that the person seeking to take advantage thereof may be 
prejudiced thereby.’’* This rule, by requiring something more than 
a bare showing of departure from the letter of the statutes, widens 
the area within which the jury commissioners may exercise discretion 
in the selection of the panel.® 


Constitutional Limitations on Jury Selection—Wiisconsin 


Article I, Section 5, of the Wisconsin Constitution provides: ‘The 
right of trial by jury shall remain inviolate, and shall extend to all 
cases at law without regard to the amount in controversy.” Section 
7 provides: ‘In all criminal prosecutions the accused shall enjoy the 
right . . . to a speedy public trial by an impartial jury of the county 
or district wherein the offense shall have been committed ... .”’ 

Although the former section refers only to civil actions!® and the 





A revisor’s note at the time of the revision expressed the restrained hope that 
§ 255.01 ‘‘may, if enacted, serve a good purpose as a direction to officers who 
prepare jury lists,” but the change appears to have been in form only. See note 
15 infra. 


5 For further evidence that the legislature intended the jury commissioners to 
have a free hand in applying these qualifications see Wis. Srar. § 255.04(1) 


(1947): “Such commissioners . . . in making such lists, shall put thereon only 
the names of such persons as they believe to be possessed of the qualifications 
prescribed in section 255.01 ....” (Italics supplied) 


6 See State v. Vogel, 22 Wis. 471 (1868) (aliens not fully naturalized); Sutton 
v. Fox, 55 Wis. 531, 13 N.W. 477 (1882) (insufficient knowledge of English). 

7 Five such cases have been found: State v. Wescott, 194 Wis. 410, 217 N.W. 
283 (1927); Ullman v. State, 124 Wis. 602, 103 N.W. 6 (1905); Sutton v. Fox, 
55 Wis. 531, 13 N.W. 477 (1882); State v. Vogel, 22 Wis. 471 (1868); Perry v. 
State, 9 Wis. 15 (1859). 

8 Ullman v. State, supra note 8 at 609, 103 N.W. at 9; accord, State v. Wescott, 
supra note 8. 

® Other statutes may, however, make such an exclusion procedurally impos- 
sible, e.g. Wis. Stat. § 255.05 (1947), which requires a minimum list of 150 
jurors. But see State v. Zuehlke, 239 Wis. 111, 300 N.W. 746 (1941) for an in- 
dication of the court’s attitude toward departures from this sort of statutory 
provision. 
10 Bennett v. State, 57 Wis. 69, 14 N.W. 912 (1883). 
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latter to criminal prosecutions, the two sections will be considered 
together." 

Numerous cases in Wisconsin have declared that the reference in 
these sections is to such a jury as was known to the common law 
and to the courts of the territory of Wisconsin.’ Selection of the 
jury list at early common law appears to have been within the dis- 
cretion of the sheriff,* and the array was never successfully chal- 
lenged on the ground that the qualifications imposed by the sheriff 
were too restrictive. Challenges were often upheld though when 
actual partiality in the selection was shown. Investigation of the 
territorial jury offers no further guide to the exact requirements of an 
impartial jury. The statute in force prior to the adoption of the state 
constitution imposed no greater limitations on official discretion 
than does the present one." 

The nearest approach to a precedent in this jurisdiction seems to 
be Petition of Salen," in which a man indicted for perjury petitioned 
the Wisconsin Supreme Court to quash the indictment, alleging 
that women had been deliberately excluded from the grand jury 
which indicted him. In rejecting the petition, the court pointed out 
that it was improper and irregular for the commissioners to consider 
sex in selecting the panel and that they should be impartial in their 
selection. The court held, however, that it was incumbent upon any- 
one complaining of improper exclusion of qualified jurors to prove 
that he was prejudiced thereby,!* which the petitioner had not done. 





11 In Wisconsin, as elsewhere, jury lists are made up without regard to whether 
particular jurors are to be used in civil or criminal cases. Wis. Stat. § 255.04 
(1) (1947). 

12 See, e.g., Jessner v. State, 202 Wis. 184, 191, 231 N.W. 634, 637 (1930); 
Malinowski v. Moss, 196 Wis. 292, 295, 220 N.W. 197, 198 (1928). 

13 Lesser, HistorR1cAL DEVELOPMENT OF THE JURY SysTEM 148 (Rochester, 
N.Y., Lawyer’s Co-op Pub. Co., 1894). 

According to Lessrr, op. cit. supra note 13, at 167, the jury of one’s peers re- 
ferred to in the Magna Charta required only that a noble be tried by men who 
were also of noble birth and a commoner by commoners. In 5 Bacon’s ABRIDGE- 
MENT 357 (Bouvier’s ed. 1869) it is stated that a commoner could challenge a 
noble “. . . for they are not pares patriae, but pares of a higher rank.” 

It is a popular misconception that “peers” means “equals” in the sense of 
social, economic, or educational equality. In a civil action between a laborer and 
a capitalist, for example, it is obvious that trial by a jury composed entirely of 
the “equals” of both parties is impossible. 

14 See Perry v. State, 9 Wis. 15, 17 (1859). 

1 Wis. Strat. 267 § 1 (1838-39): ‘All persons who are qualified to vote for 
delegates to congress, shall be liable to be drawn as jurors, ...’’Jd.§5:“‘. . . board 
of county commissioners shall select such persons only as . . . are of approved 
integrity, fair character, sound judgment, and well informed.” 

16 Perry v. State, 9 Wis. 15 (1859) asserts, furthermore, that the constitution 
does not require that the mode of selecting juries which was in use when it was 
adopted must remain unchanged. 

17 231 Wis. 489, 286 N.W. 5 (1939). 
18 Accord, State v. Wescott, 194 Wis. 410, 217 N.W. 283 (1927). 
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Dicta in the Salen case indicate that the court will not always 
insist on procf of actual injury.'® However, the court will not inter- 
fere in the absence of circumstances ‘‘which give rise to an inference 
of unfairness.’’° In other words, unfairness will not be inferred from 
proof of the exclusion alone. 


Constitutional Limitations on Jury Selection—Federal 


The sections of the Federal Constitution which deal directly with 
juries” are substantially similar in form to the corresponding pro- 
visions of the Wisconsin Constitution.”? Applying these provisions to 
juries employed in federal courts, the Supreme Court has held certain 
wholesale exclusions from jury service invalid” and has indicated 
that federal juries must be drawn from a “cross-section of the com- 
munity.’ But these standards are imposed only on the federal court 
system. The states have full control over the procedures of their own 
courts unless such procedures conflict with some provision of the 
Constitution and work a denial of the “fundamental rights” embraced 
therein.” The right to trial by jury is not such a right, and the Court 
has asserted that a state may abolish it completely.”* Nevertheless, 
the procedure which the state employs—whatever may be its form— 
must meet those essential standards of fairness which are inherent 
in equal protection and due process. It is upon these bases that 
wholesale exclusions from jury service might be attacked most 
convincingly. 





19 Petition of Salen, 231 Wis. 489, 491, 286 N.W. 5, 6 (1939). 
20 Td. at 492, 286 N.W. at 6. 


21'U.S. Const. Amenp. VI, VII. The latter amendment guarantees a jury trial 
only in actions at law involving more than twenty dollars. 

22 Wis. Const. Art. I. §§ 5, 7. 

23 Patton v. Mississippi, 332 U.S. 463 (1947) (Negroes); Ballard v. United 
States, 329 U.S. 187 (1946) (women); Thiel v. Southern Pacific Co., 328 U.S. 
217 (1946) (daily wage-earners) ; cf. Glasser v. United States, 315 U.S. 60 (1941). 

* Thiel v. Southern Pacific Co., 328 U.S. 217 (1946). In this case the Court 
presumed prejudice from the practice of excluding daily wage-earners from jury 
service, even though five members of the excluded group were on the jury which 
tried the case. Justice Murphy said, ‘“‘The American tradition of trial by jury, 
considered in connection with either criminal or civil proceedings, necessarily 
—— an impartial jury drawn from a cross-section of the community.” 

at 2 

Frankfurter, dissenting (with Reed) admitted, ‘‘Trial by jury porenggenss . 
jury drawn from a pool broadly representative of the community . , a. a 
227, but the minority found no Constitutional issue involved. 

2 Brown v. New Jersey, 175 U.S. 172 (1899). Such rights were defined by 
Cardozo in Palko v. Connecticut, 302 U.S. 319, 325 (1937) as those which are 
‘“mplicit in the concept of ordered liberty.” 

26 See Palko v. Connecticut, supra note 25; Walker v. Sauvinet, 92 U.S. 90 
(1876); Maxwell v. Dow, 176 U.S. 581 (1899). 
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Thus far, Supreme Court interference with state procedure in the 
selection of juries has been narrowly limited to criminal cases, where 
the defendant was a Negro, and Negroes were deliberately, system- 
atically, and completely?’ excluded from the jury list. Proof of all of 
these circumstances has been required in every case. Furthermore, 
all of these cases involved a violation of federal “civil rights’’ stat- 
utes.2* However, in the latest case,?® the Court makes no mention of 
the statutes and bases its opinion entirely on the equal protection 
clause of the Fourteenth Amendment.*° 

There is no reason to doubt that the Court would interfere in 
cases which did not meet all the requirements indicated above, if it 
were satisfied that the exclusion was deliberate, systematic, unre- 
lated to fitness for jury service, and obviously unfair, as, for example, 
the exclusion of a religious group. But the power of the states to 
restrict jury service, provided the restriction is imposed ostensibly 
for the purpose of obtaining better jurors, seems virtually unlimited. 

This was demonstrated in Fay v. New York, where two labor 
union officials appealed their convictions on the ground that they 
had been denied due process and equal protection of the laws because 
the jury which convicted them was drawn from New York’s “blue- 
ribbon” jury panel,** from which it was alleged members of the labor- 
ing class and women had been systematically and deliberately ex- 
cluded. The Court, with four justices dissenting,* rejected these con- 
tentions and held that, while exclusion of an economic or occupa- 
tional group, as such, is improper—perhaps unconstitutional—a state 
may employ educational or other qualifications which exclude dis- 

27 Akins v. Texas, 325 U.S. 398 (1945) held that the defendant had failed to 
provide clear proof of deliberate exclusion, where the jury commissioners limited 
the number of Negroes to one on the jury list, allegedly to give the appearance 
of Negro representation, while in fact denying it. 

But the defendant must show complete exclusion only from the panel of which 
he complains, not complete exclusion in the past. Smith v. Texas, 311 U.S. 128 
(1940) (by implication). 

28 18 Strat. 336 (1875), 8 U.S.C. § 44 (1946); ‘No citizen possessing all other 


qualifications . . . shall be disqualified for service as grand or petit juror in any 
court of the United States, or of any State on account of race or color. . . .” 

29 Patton v. Mississippi, 332 U.S. 463 (1947). 

%° This clause, rather than due process, has been the one most commonly in- 
voked in the negro-discrimination cases. 

31 332 17 S. 261 (1947). 

2 This panel, authorized by N.Y. Jup. Laws § 749 aa, may be used only in 
actions arising in counties having a population of over one million, upon request 
of either party. It is selected by means of special interviews and questionnaires de- 
signed to eliminate all but the most intelligent and best educated of the general 
list. Section 749 aa. was held constitutional in Hall v. Johnson, 186 U.S. 480 
(1901) Cf. Brown v. New Jersey, 175 U.S. 172 (1899) (“struck jury” statute held 
constitutional). 

3% Murphy, Black, Rutledge, and Douglas. 
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proportionate numbers of such groups when compared to other 
similar groups. Since such qualifications, unlike those based on race 
or color, are related to fitness for jury service, they are not invalid 
on their face. The unequal representation of particular groups which 
results therefrom does not violate either due process or equal pro- 
tection. To be unconstitutional, the exclusions must be deliberately 
imposed with intent to discriminate against a particular group, not 
merely the inevitable result of the application of proper tests. The 
Court found no evidence of exclusion because of occupation or eco- 
nomic status. 

The dissent in the Fay case was based almost entirely on the propo- 
sition that constitutional standards of jury selection require juries to 
be drawn from a cross-section of the community and that this re- 
quirement is applicable to state as well as federal procedure.* The 
minority felt that the evidence proved failure to comply with these 
standards. This proposition, which would require the college graduate 
qualification to be declared unconstitutional, was reiterated, by the 
same minority, in the later case of Moore v. New York.* 

Though the majority in the Fay case does not mention the cross- 
section “rule,’”’ its refusal to infer prejudice from the bare showing 
that the laboring class was disproportionately represented seems to 
be a clear rejection of the applicability of the rule to state procedure. 
Noting that the defendants relied heavily on certain cases®* in which 
the cross-section requirement was discussed, the Court points out 
that, in addition to factual differences: 


. .. those decisions were not constrained by any duty of deference 
to the authority of the State over local administration of justice. 
They dealt only with juries in federal courts. Over federal pro- 
ceedings we may exert a supervisory power with greater freedom 
to reflect our notions of good policy than we may constitutionally 
exert over proceedings in state courts, and these expressions of 
policy are not necessarily embodied in the concept of due 
process.*? 





4 Fay v. New York, 332 U.S. 261, 297 (1947). Murphy, dissenting, said, 
We have consistently interfered with state procedure and state legislation 
when we felt that they were inconsistent with the Fourteenth Amendment 
or with the federal commerce power despite Congressional silence on the 
matter involved. . . . And so in this case we are entitled to judge the action 
of New York by constitutional standards without regard to the absence of 
relevant federal legislation. 

% 333 U.S. 565, 570 (1948) (Substantially similar to Fay case and decided on 
similar grounds). Murphy, dissenting, said, ‘One is constitutionally entitled to 
be judged by a fair sampling of all one’s neighbors who are qualified, not merely 
those with superior intelligence or learning.” 

% See note 23 supra. 
37 Fay v. New York, 332 U.S. 261, 287 (1947). 
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Proof of Prejudice 


; Unless the courts were to infer prejudice from the bare fact of the 
exclusion itself, an individual complaining that his case was preju- 
diced by the use of a jury deliberately composed only of college 
graduates would apparently have to prove: 


i 1. That college graduates are likely to think and act as a group; 
and 

2. That college graduates, because of their education, are more 
likely than less educated persons to be unfair to the com- 
plaining individual; or 

3. That all non-college graduates comprise a homogeneous 
group, and that this group, as such, was deliberately excluded 
for reasons unrelated to fitness for jury service. 


There can be little doubt that the above requirements would be 
virtually impossible to meet.** 

In a criminal case it might be possible to urge a prejudicial denial 
of equal protection by showing that the jury complained of was more 
apt to convict than ordinary juries in the same or comparable juris- 
dictions. A contention in the Fay case was that the defendants had 
been denied equal protection because juries drawn from the special 
panel were more prone to convict than usual juries. The Court in- 
timated that such a contention, if clearly proved, would be a valid 
ground for a finding of unconstitutionality but held the alleged dis- 
parity in conviction ratios was not supported by sufficient evidence.*® 
A similar contention was urged in Moore v. New York,*° but was dis- 
missed for want of proof. In the latter case the Court seems to 
emasculate the Fay dicta by indicating that a petitioner must prove 
not only that the special panel is more prone to convict, but also 
that the cases handled by the two panels are comparable.“ 


Conclusion 


It appears that educational qualifications, if fairly used, are proper 
means of obtaining an efficient and impartial jury. Furthermore, ; 
both Wisconsin and federal cases require that the complainant prove 
that he was prejudiced by the exclusions set up. It seems to follow 














38 ‘We can never measure accurately the prejudice that results from the 
exclusion of certain types of qualified people from a jury panel. Such prejudice 
is so subtle, so intangible, that it escapes the ordinary methods of proof.’’ Murphy, ; 
dissenting in Fay v. New York, supra note 37 at 300. 
3° Fay v. New York, 332 U.S. 261 (1947). 
40 333 U.S. 565 (1948). 
41 Moore v. New York, supra note 40 at 567. 
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then, that a jury panel of college graduates might withstand attack 
in the courts upon any conceivable ground. 
JERROLD E. Park 





CRIMINAL LAW—USE OF THE FEDERAL ASSIMILATIVE 
CRIMES ACT TO ENFORCE THE WISCONSIN ANTI-GAM- 
BLING LAW ON INDIAN RESERVATIONS. The Federal As- 
similative Crimes Act! adopts by reference applicable Wisconsin crimi- 
nal statutes into the law governing federal lands within the state of 
Wisconsin. In the recent case of United States v. Sosseur,? this act 
was used to prosecute an Indian for a violation of Wisconsin Statute 
348.07* prohibiting the owning and operation of gambling devices. 

The defendant, an enrolled member of the Chippewa tribe residing 
on the Lac du Flambeau reservation in Wisconsin, owned and oper- 
ated nine slot machines on the reservation. The machines were 
patronized largely by tourists visiting in the area around the reserva- 
tion. The district court held that the Assimilative Crimes Act was 
meant to apply in this type of situation and found the defendant 
guilty. The conviction is on appeal to the Court of Appeals for the 
Seventh Circuit. 


Basis of Federal Jurisdiction 


The United States Supreme Court early held that the Federal 
Government, not the states, had jurisdiction over the Indian tribes.‘ 
Congress has exercised its jurisdiction over Indians in respect to 





118 U.S.C. § 13 (Supp. II 1946). 
Whoever within or upon any of the places now existing or hereafter reserved 
or acquired as provided in section 7 of this title, is guilty of any act or omission 
which, although not made punishable by an enactment of Congress, would 
be punishable if committed or omitted within the jurisdiction of the State, 
Territory, Possession, or District in which such place is situated, by the laws 
thereof in force at the time of such act or omission, shall be guilty of a like 
offense and subject to a like punishment. 

18 U.S.C. § 7 (Supp. II 1946) reads as follows: “‘The term ‘special maritime and 
territorial jurisdiction of the United States,’ as used in this title, includes: (3) Any 
lands reserved or acquired for the use of the United States, and under the exclusive 
or concurrent jurisdiction thereof. . 

2 87 F. Supp. 225 (1949). 

3 Wis. Strat. § 348.07 (1947) reads as follows: 

Any person who shall set up, keep, manage or use any table, wheel. . . or 

other device . . . which can be used yi ambling pu + pes and induce, entice, 

or permit any person to gamble . . . shall be punished by imprisonment in the 
county jail not more than one year po less than one month, or by fine not 
exceeding $500 nor less than $100. 

* Worcester v. Georgia, 6 Pet. 515 (U.S. 1832). 
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crimes mainly by providing that the “general laws of the United 
States as to the punishment of offenses . . . shall extend to the Indian 
Country.’® There are, however, three exceptions to this provision: 
(1) where the offense is committed by one Indian and is against the 
person or property of another Indian, (2) where the offender has 
been punished under the local law of the tribe, and (3) where, by 
treaty, the exclusive jurisdiction over the offense has been secured to 
the tribe. These exceptions do not apply if the Indian has committed 
one of the crimes specified in the Ten Major Crimes Act® over which 
the government has taken exclusive jurisdiction with no exceptions.’ 
The jurisdiction of the state courts over Indians is limited to those 
crimes committed away from the reservation,’ and those crimes 
committed between non-Indians on the reservation.® 


The Assimilative Crimes Act 


The Assimilative Crimes Act incorporates the criminal law of a 
state into the law governing federal lands within the state only 
where. Congress has not defined the offense.'® It has been held to apply 
to Indian reservations by the Supreme Court of the United States." 
There are two theories upon which the act is founded: (1) to supple- 
ment the incomplete United States Code with the more complete 
state codes, and (2) to provide for uniformity of the laws between 
the states and federal territory within the state boundaries.” 

The original Act assimilated state criminal laws in effect at its 
enactment in 1825."* Subsequent changes in the state law were not 
taken over into the law applicable to federal jurisdictions within the 
state. In order to bring the federal law up to date with the state law, 
periodic reenactments were necessary.'* In 1946, however, the Act 
was changed and now incorporates all state laws in force at the time 





518 U.S.C. § 1152 (Supp. II 1946). 

618 U.S.C. § 3242 (Supp. II 1946). The crimes enumerated are: murder, man- 
slaughter, rape, incest, assault with intent to kill, assault with a dangerous weapon, 
arson, burglary, robbery and larceny. 

7 United States v. Kagama, 118 U.S. 375 (1886). 

8 Apapas v. United States, 233 U.S. 587 (1914); Draper v. United States, 

.S. 240 (1896). 

® United States v. McBratney, 104 U.S. 621 (1881); United States v. Ramsey, 
271 U.S. 467 (1926). 

10 Williams v. United States, 327 U.S. 711 (1946). 

1 Tbid, 

12 United States v. Press Publishing Company, 219 U.S. 1 (1910). See 59 Harv. 
L. Rev. 131 (1946). 
134 Srat. 115 (1825), 18 U.S.C. § 13 (Supp. IT 1946). 
4 For a discussion, see Williams v. United States, 327 U.S. 711, 722 (1946). 
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of the commission of the crime even though the state law was not in 
force at the time the Act was passed. 


Exceptions to Federal Jurisdiction 


In holding the Assimilative Crimes Act to apply to the offense 
in the present case the district court found that none of the three 
exceptions to federal jurisdiction over Indians applied. The court 
observed that the defendant Sosseur had not been punished by the 
tribal court, and that the jurisdiction over this particular offense 
was not reserved to the tribe by treaty. In finding the first exception 
inapplicable the court said, “The offense . . . obviously is not an 
offense by one Indian against the person or property of another 
Indian. It is an offense against the public policy of the State and 
Nation... .””5 

The court seems to be giving the exception relating to offenses 
committed by one Indian against the person or property of another 
Indian a narrow construction, implying that unless an offense were 
literally one against the person or property of another Indian the 
exception would not apply. This would lead to the result that, as 
concerns many crimes specified by the Wisconsin statutes, the ex- 
ception would not be available because those crimes are considered 
to be against public morality, public justice, public peace, as well 
as against public policy, and not against the person or property of 
another individual. 

However, this was not the construction followed by the United 
States Supreme Court in an adultery case involving two Indians."® 
It was contended that because adultery is an offense against society 
and not an offense against persons or property the exception did not 
apply. The Supreme Court replied :!” 

It is true that adultery is a voluntary act on the part of both 

participants and strictly speaking not an offense against the 

person of either. But are the words of the exception to be taken 
so strictly? .. . Are they not intended to be in accord with the 
policy reflected by the legislation of Congress and its administra- 
tion for many years, that the relations of the Indians, among 
themselves—the conduct of one toward another—is to be con- 
trolled by the customs and laws of the tribe, save when Congress 
expressly or clearly directs otherwise? In our opinion, this is the 
true view. The other would subject them not only to the statute 
relating to adultery, but also to many others which it seems most 





16 United States v. Sosseur, 87 F. Supp. 225, 228 (1949). 
16 United States v. Quiver, 241 U.S. 603 (1916). 
17 Td. at 605, 606. 
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reasonable to believe were not intended by Congress to be ap- 
plied to them. 


In the light of this decision the question in the Sosseur case is 
whether the acts constituting the offense with which the defendant 
was charged concerns only the relation of Indians among themselves. 
If only Indians had participated in the gambling, it appears that the 
defendant would have come within the exceptions and could not 
have been prosecuted in federal court for the offense. However, the 
fact is that people other than Indians played the machines. The case 
does not involve only the relations of Indians among themselves, 
and on this basis, the result reached in the Sosseur case seems war- 
ranted. 


Possible Limitations on the Assimilative Crimes Act 


The further question arises whether there are some state statutes 
which will not be incorporated by the Assimilative Crimes Act even 
though there is no Congressional enactment on the subject. The 
Supreme Court implied that there may be such limitations in the 
case of Johnson v. Yellow Cab Transit Co., where the court indicated 
that some of the Oklahoma liquor regulations might be “of doubtful 
adaptability”’ as applied to military reservations although it was not 
necessary to pass on the question.'* The court said that one of the 
issues which it would not undertake to decide was whether the Okla- 
homa liquor regulations were in conflict with federal policies as 
expressed by Army Regulations, implying that if such a conflict 
were found, the statutes would not be assimilated. 

The same general problem was presented in a subsequent district 
court case! which involved the validity of regulations of the Ad- 
ministrator of Civil Aeronautics prohibiting racial segregation at an 
airport, located within the boundaries of Virginia, over which the 
federal government had jurisdiction. The contention was that Vir- 
ginia criminal statutes compelling segregation had been assimilated 
into federal law and could not be contravened by an administrative 
regulation. 

The court held the regulation valid on the ground that local 
statutes should not be allowed to override other federal policies. In 
this case, the court found a federal policy favoring the avoidance of 
race distinctions which was effectuated by the regulation. 

These cases indicate that where a state statute and a federal 
policy come into conflict, the state statute is not to be assimilated. 





18 321 U.S. 383, 391 (1943). 
19 Air Terminal Services, Inc. v. Rentzel et. al., 81 F. Supp. 611 (1949). 
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Conclusion 

Is there any federal policy which would override the Wisconsin 
Anti-Gambling Statute as applied to Indians? It would be difficult 
to say that there is any federal policy in favor of gambling, even 
though gambling as such is permitted by the Federal Government.?° 
There is a federal policy of allowing the Indians as much self-govern- 
ment as possible.*! However, that policy is circumscribed where non- 
Indians are involved. Since this was the situation in the Sosseur 
case, there seems to be no reason why the Anti-Gambling Statutes 


should not be assimilated. 
LYMAN PRECOURT 





LAND USE—CONTROL BY CONTRACT 


The importance of land use regulation is presently recognized as 
an important problem. It is important to the community in the 
interest of conserving and efficiently using our resources; it is also, 
of course, of obvious importance to persons holding interests in land 
occupied by others. The following three notes investigate the practice 
of utilizing the device of contract, public or private, to accomplish 
such regulation and to fulfill land use planning and conservation ends. 
Uses of this device in this area are legion. The Law Review makes 
no pretence of exhausting all such utilizations. Rather it presents a 
few illustrative and interesting examples in the hope that readers 
will be stimulated to think of other illustrations and to recognize the 
importance of investigations of the type reported here in terms of 
their focus not on legal vocabulary and concepts, but on the flexi- 
bilities of the contract, however called, in a wide variety of land use 
arrangements. 

The topics treated are: the control of public land use by contract, 
summer colony restrictive regulations, and the control of land through 
provisions designed to prevent waste. 





CONTROL OF USE OF PUBLIC LANDS BY COVENANTS 
AND CONDITIONS IN CONTRACTS. In recent years, the en- 
deavor to control the use of public lands has led to many new methods 
and practices. One of these methods, about which this note is to 
center, is the utilization of conditions, covenants and reservations 





30 The President and the Attorney General both commented on this situation 
recently and indicated a realization of a present need for federal aid in the pro- 
hibition of gambling. See Address of President and Attorney General at the At- 
torney General’s Conference on Law Enforcement Problems, Feb. 1950. 

21 Wheeler-Howard Act, 48 Strat. 984 (1934), 25 U.S.C. 461-479 (1946). The 
Act is entitled ‘‘An Act to conserve and develop Indian lands and resources; to 
extend to Indians the right to form business and other associations; . . . to grant 
certain rights of home rule to Indians; . .. and for other purposes.” 
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in contracts involving the use of land. On local, state and national 
levels, the primary motive is now one of conservation.' The federal 
government has been first in the field, probably due to the vast 
areas of land it controls; yet the states have also adopted many of 
the federal practices. The purpose of this note is to explain and point 
out some of the ramifications of this more recent method of control 
of land use: control by contract. 


THE NATIONAL LEVEL 


The practice of the federal government under the Taylor Grazing 
Act? is chosen as one instance of land use control by contract. In 
brief, this Act provided for the e\ entual establishment of 142 million 
acres of land in grazing districts out of the public lands in the western 
states. No longer was land sold to or grazed upon freely by surround- 
ing land owners. Usually permits or leases had to be obtained, or 
sometimes exchanges of lands were made where it would permit 
better management of the grazing districts. Adjacent landowners 
were given preference as to permits and leases, the issuance of which 
depended upon the nature of the private lands, water, and feed.* 
The fees charged were based upon an animal-unit per month fee and 
were related to the carrying capacity of the land and the number of 
cattle grazed.‘ Such a system permitted closer control of the use of 
the land and also provided funds for the improvement of the districts. 

The permittee’s interest is a very limited one. As has been stated, 
his preference depends upon the land he owns and its condition. In 
addition, he must obey all rules and regulations. He is prohibited 
from grazing without a permit or license or violating any of its terms, 
allowing livestock to drift, constructing fences or improvements with- 
out authority, destroying or injuring property of the United States, 
cutting or burning brush and timber without a permit, and molesting 
livestock lawfully grazing on the federal range.’ He must abide by 
state law as to the branding of livestock and sanitary requirements, 
crossing permittees must follow prescribed routes and at certain 
speeds per day, and cther rules and regulations as to good grazing 
must be followed.* When any of these rules are violated, notice is 
served upon the offender and he must remedy the situation. If prompt 

1 The land policy has changed several times throughout the history of our 
country. It was essentially one of sale prior to the adoption of the present policy. 
See ANNUAL REPORT OF THE SECRETARY OF THE INTERIOR 261-263 (1948). 

2 48 Srat. 1269 (1934), as amended, 43 U.S.C. § 315 (1946). 

3 43 Cope Fen. Reas. § 161.1(b) (1949). 

443 Cope Fen. Reas. § 161.8(b) (1949). 


5 43 Cope Fen. Reas. § 161.10(a) (1949). 
6 43 Copg Fen. Rees. § 161.10(b) (1949). 
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action is not forthcoming, in the case of trespassing cattle, the range 
manager may impound them. All the damages must be paid for and 
if the situation warrants it, the license may be revoked.’ For willful 
violation of the rules and regulations after actual notice is given, the 
violator may be fined $500.8 

The lands outside of the grazing districts may be leased. This also 
depends upon the type of land the lessee owns and the number of 
cattle he plans to graze. The lessee must observe all terms, covenants, 
and stipulations of the lease and if default continues 60 days after 
notice, the lease may be canceled. Some of the terms which cause 
cancellation are overgrazing, use of lands foreign to grazing, failure 
to comply with any of the regulations, failure to retain control of 
lands tendered as a basis for preference, and assignment or subleasing 
without permission of the Secretary of the Interior.’ The government 
also reserves the right to permit prospecting for minerals, to close 
areas of leased land during drought, and to reduce areas of lands 
leased where they exceed the amount needed." 

Grazing is not the only use which is controlled by covenants and 
conditions in leases, licenses, and permits. The Bureau of Land 
Management uses this same method to control the taking of oil and 
gas, coal, and other minerals.'? Leases for recreational and special 
use purposes are also issued in the same manner by this department.” 
Other departments and bureaus, such as the National Forest Service 
and the Bureau of Reclamation, issue licenses and leases with cove- 
nants and conditions controlling use of land within their control.“ 
Also, all deeds from the federal government to private persons re- 


serve mineral rights. 
Tue Strate LEVEL 


A variety of statutes have been passed by many states permitting 
the control of the use of state lands by covenants, conditions, and 


743 Cope Fen. Rees. § 161.11 (1949). 

8 43 Cope Fen. Rees. § 161.16 (1949). 

* 43 Cope Fen. Rees. § 160.18 (1949). 

10 43 Cope Fep. Rees. § 160.26 (1938). Lease form 4-722 is used and is found 
in 43 Cops Fen. Reas. § 160.30 (1938). 

11 43 Cope Fep. Rees § 160.30 (1938). 

12 43 Cope Fen. Reas. § 192 illustrates oil and gas regulations. Lease form 
4-213 is found in 43 Cope Fep. Rees. § 192 (Supp. 1946) in the appendix to 
that section. See 43 Copr Frp. Rees. § 193 for coal regulations with the lease 
form 4-696, found in 43 Copr Fep. Reas. § 193.16 (1938). The coal permit, 
4-694, is found in 43 Copr Frp. Rees. § 193.22 (1938). For other minerals, see 
those chapters following chapter 193 of the Copr or FepERAL REGULATIONS. 

13 43 Cope Fen. Rees. § 257 (1949). 

4 See 36 Cope Frp. Reas. §§ 221, 231, 251 (1949) relating to timber, grazing 
and other land use control by the Forest Service, and 14 Fep. Ree. 5693 for graz- 
ing and agricultural uses under Bureau of Reclamation control. 
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reservations in ieases and sales of the state lands. Only a few examples 
will be given here. In some instances, very broad statutes give per- 
mission to all state agencies and subdivisions handling public land to 
lease such land for trapping, grazing, hunting and agricultural pur- 
poses, with stipulations for the development of the land not incon- 
sistent with the purpose of the act.'® In other cases, statutes specify 
that agricultural leases shall contain covenants and conditions as to 
weed removal, erosion control, and good management of the land so 
that a sustained yield will be obtained.'* Grazing leases should contain 
covenants as to conservation and good management of the lands.!” 
In Oklahoma, preference may be given to those applicants who prom- 
ise to build the necessary improvements or to those who will pay for 
the improvements already present.'* In most of the states checked, 
mineral, oil and gas leases were handled apart from other types of 
leases. A common condition in those leases relates to the prevention 
of waste.!* 

In Wisconsin, the policy with respect to state lands has always 
been one of sale; however, according to the last report of the Com- 
missioners of Public Lands, only those lands are being sold where it 
is highly desirable and advantageous to do so.”° In all sales of land, 
the state reserves the right to one chain of land on either side of all 
waters navigable for any purpose, all minerals, and a continuing 
easement for the use and enjoyment of the rights reserved.” The 
Land Commissioners and the Conservation Commission, which 
handle state land, may grant leases of parts or parcels of land, or 
easements and licenses to remove minerals and take timber, which 
must contain proper covenants guarding against trespass and waste.”? 





1% La. Gen. Strat. Ann. §§ 7317, 7317.1, and 7317.7 (Supp. 1949). 

16 Mont. Rev. Covers Ann. § 81-415(a) (1947). 

17 Ibid. § 81-415(b). 

18 OKLA. Star. tit. 64, §§ 86 and 241 (1941). 

19 Mineral leases may have servitudes and stipulations, La. Gen. Start. § 4728.17 
(Supp. 1949). Coal leases contain conditions as to waste and use must not inter- 
fere with grazing and agriculture on those lands. Prospecting permits and other 
mining leases may contain reasonable terms and reservations as how to work 
and other provisions consistent with the act, Mont. Rev. Copes Ann. §§ 81-501 
and 81-603 (1947). Section 81-1701 states that oil and gas leases may contain 
provisions to avoid waste. OxLa. Star. tit. 64, § 316 (1941) on mineral leases, 
and tit. 64, § 281 on oil and gas leases. Ariz. Copge Ann. § 11-1605 (Supp. 1949) 
on mineral leases and rights. 

20 1946-48 BreNNIAL REPORT FOR THE COMMISSIONERS OF PusBLic Lanp 3. 


21 Wis. Strat. § 24.11(3) (1947). 
2 Wis. Strat. § 24.39 (1947) states that ‘‘such easements, leases, licenses and 
sales shall conform to the requirements, so far as applicable, prescribed by chapter 
26 for the exercise by the Tuassention Commission of similar powers affecting 
state park lands and state forest lands.’’ Section 26.08 states that ‘such leases 
shall contain proper covenants to guard against trespass and waste.” 
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Tue County LEVEL 


In Wisconsin, the control of the use of county owned lands is not 
included under the statutes relating to control of state land.** Under 
Section 59.98 of the Wisconsin Statutes, some of the county lands 
may be set up in county forests. Permits may be granted to build 
hunting and fishing cabins in these forests. The permits provide that 
whenever the permittee is found guilty of violating game or fire laws, 
they may be revoked.** County lands outside the forests may be 
sold, or leases or permits may be granted. Section 59.67 (2) of the 
Wisconsin Statutes permits the county in selling land to impose a 
covenant running with the land restricting the cutting of timber 
less than six inches in diameter.2> Easements are also retained for 
highway purposes. The county may also issue wood cutting permits, 
special use permits, and it may enter into timber sales agreements, 
all of which contain conditions concerning good forestry practice, 
conservation, and waste.?6 

Through the efficient cooperation of Professor Walter A. Rowlands, 
of the University’s Agricultural Extension Department, eleven Wis- 
consin counties were surveyed. Four, Burnett, Douglas, Rusk, and 
Ashland, replied that they were not using covenants and reservations 
in deeds as a means of controlling land use at the present time. 
Oneida and Iron counties use covenants and reservations as a means 
of control most frequently and have the most elaborate ordinances. 
The former expressly conditions sales of land so that the county re- 





23 Compare La. Gen. Strat. Ann. § 7317 (Supp. 1949) which permits any state 
agency or subdivision to lease land of which it may be owner. 

2 OnerpA County Forestry ORDINANCE, 7 RECORD OF PROCEEDINGS, ONEIDA 
County 497, adopted Nov. 16, 1934. Section 5,A,3 reads: 

Any cabin permit may be revoked at any time when the permittee or his 

guest shall have been convicted of violation of the State game laws or forest 

fire laws, or any provision of this ordinance. 

2% The OnerpaA County LAND UsE AND SALES ORDINANCE, passed under Sec- 
tion 59.67 (2), provides that the county may “retain timber nghts on conveyed 
lands for any predetermined number of years subject to cancelation by mutual 
agreement between the committee and the owner and provide for restricted 
cutting by the owner under supervision of the committee.” Onema County 
Lanp UsE AND SALES ORDINANCE, 8 REcoRD OF PROCEEDINGS, ONEIDA CouNTY 
239-241, adopted January 8, 1944. 

% Typical provisions in the timber sales agreement are: the purchaser shall do 
all in his power to cooperate with the fire protection district officers to prevent 
and suppress forest fires and dispose of brush as directed, unmarked trees that 
are cut or injured must be paid for at a double rate, roadways and fire trails 
must be kept free from brush and debris, and new roads and trails must meet 
the approval of the committee or its representative. See QNEIDA County TIMBER 
Sates AGREEMENT. The special use permittee promises to take all reascnable 
precautions to prevent fires, to repair all damage other than ordinary wear and 
tear, and he may cut no timber without a permit. See Onerpa County Forests 
Specrat Use Permit. 
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tains title to 200 feet of land adjoining town, county or state high- 
ways (four rods adjoining town roads), timber rights for ten years, 
and restricts land to non-residential use. Iron county, in addition to 
the first three above conditions, reserves mineral rights for itself. 
Price county uses thorough restrictions with respect to the construc- 
tion, maintenance and improvement of highways, reserves the right 
of ingress and egress to and from all contiguous countylands, and 
also reserves mineral rights. Washburn county uses timber restric- 
tions and right-of-way reservations, and occasionally reserves the 
right of access for fishing for the public. In the other three counties, 
Bayfield reserves mineral rights, Sawyer county the flowage and 
road rights, and Vilas reserves the timber and land 100 feet on either 
side of all public highways. All of these provisions are in the form of 
reservations or conditions. 


LEGAL PROBLEMS 
Nomenclature 


As yet, very few courts have given any satisfactory explanation 
of this contract system and the operation of the covenants and condi- 
tions involved. The problem is not made easier by the many different 
categories the courts have evolved for classifying the various interests 
in lands. For instance, on the federal level, as to the general nature 
of the rights and duties of a permittee or licensee, in spite of the fact 
that the Taylor Grazing Act says:?’ 


(T)he issuance of a permit pursuant to the provisions of such 
sections shall not create any right, title, interest, or estate in or 
to the lands, 


the court said in Red Canyon Sheep Co. v. Ickes,”* 


Yet, whether they be called rights, privileges, or bare licenses, 
or by whatever name, while they exist they are something of real 
value to the possessors and something which have their source 
in an enactment of the Congress. The jurisdiction of equity is 
flexible and should not be confined to rigid categories so that the 
granting of an injunction will depend upon nomenclature rather 
than upon substance. 


The court added that the permittee’s interest was in the nature of a 
profit, similar to the rights of hunters and fishermen on public waters, 
and that the Secretary of the Interior could be restrained from violat- 
ing the provisions of the Act, where such violation would injure the 





27 43 U.S.C. 315(b) (1946). 
28 98 F.2d 308, at 315 (1938). 
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permittee even though his right was not vested. The problem facing 
the court is that the Secretary of the Interior has been delegated 
only certain powers with respect to controlling the use of the public 
lands. Certainly if the Secretary had all the powers of a private 
landowner, and the permittee was only a licensee, an act which would 
deprive the licensee of his rights would merely be a revocation of the 
license.?° 


The problem of statutory authority is present wherever power to 
control the use of land is granted to national, state and local agencies. 
A good illustration is the Wisconsin Attorney-General Opinion which 
stated that before the present statute on the subject, Wisconsin 
counties could not include covenants restricting the cutting of timber 
in sales of lands, because counties could only do those acts expressly 
authorized by statute.*® Nomenclature is also important in another 
respect. If the rights given are those of a licensee, they may be re- 
voked at the will of the landowner; whereas, if they are considered 
as profits a prendre, this is not true.* Rights under leases will usually 
be termed profits a prendre. A far more important problem of nomen- 
clature, however, is the effectiveness of control by ‘‘covenants’’ and 
“conditions’’ in contracts. 


Remedies Available 


The effectiveness of control by covenants and conditions depends 
essentially upon the remedies available to compensate for or enjoin 
breach of them. Usually statutes calling for the use of the covenants 
and conditions as a means of control will also state the remedies 
available for their breach. A most common provision required and 
included in most leases and licenses, is that calling for cancellation 
or forfeiture of the lease where breach of covenants and stipulations 
is continuing or willful.** This is undoubtedly the best and most 





293 TirFANy, REAL Property 421 (3rd Ed. 1939). 


30 27 O.A.G. 106. Wis. Srat. § 59.67(2) (1947) now permits this type of cove- 
nant. 


313 TirFANy, REAL Property 430 (3rd Ed. 1939). 


#2 Federal grazing lease 4-722, 43 Copr Fern. Rees. § 160.30 (1938), provides: 
If the lessee . . . make default in the performance or observance of any of the 
terms, covenants, and stipulations hereof or of the general regulations pro- 
mulgated and in force at the date hereof, and such default shall continue 
60 days after service of written notice thereof, by the lessor, then the lessor 
may, in his discretion, terminate and cancel this lease. 
See La. Gen. Stats. ANN. § 7317.7 (Supp. 1949); Mont. Rev. Copres ANN. 
§§ 81-415, 81-422 (1947); Wyo. Comp. Strat. Ann. § 24-122 (1945); Wis. Srar. 
§ 24.37 (1947). Onerpa County SpeciaL Use Permit also states that “It shall 
terminate upon breach of any of the conditions herein or at the discretion of the 
County Forestry Committee.” 
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severe weapon of control. However, the covenants and promises may 
be viewed as either conditions, or as covenants with conditions sub- 
sequent. Where they are viewed as covenants followed by conditions sub- 
sequent, the remedy of damages for breach of covenant is also avail- 
able to the public lessor, just as it would be to a private landowner, 
even though the statute or lease is silent on the subject. 

Where deeds contain covenants, it has been held that the state 
acts both as a private landowner and as a servant of the public,*4 
and therefore damages or an injunction might be obtained for breach 
of the cevenant.* However, the injunction is probably used only 
where the condition of forfeiture is not present. Though the Wisconsin 
Statute 59.67 (2) calls the timber restriction a “covenant running 
with the land,” the conveyance used also contains the provision: 


And in the event that any trees or timber are cut or removed 
contrary to the provisions of these conditions, this conveyance 
shall forthwith become void and in no effect, and the title to the 
lands herein described shall immediately revert to and vest in 
Oneida County. .. . 


The wording of promises in conveyances is important since “the law 
is favorable to the vesting of estates, and adverse to their destruction, 
and consequently a stipulation in a conveyance or devise will be 
construed, if possible, not to create a condition.’’*? Where reservations 
and exceptions of rights in deeds are breached, a trespass action may 
be brought and is usually called for in the statutes.** Finally, many 
statutes and ordinances permit criminal actions.*® 


CONCLUSION 


The attempts of government to control the use of public lands by 
covenant and condition in contracts have for the most part been 
successful, although in some cases hesitant. Possibly this is due to 
the existence of other means of control and the rather small quantities 





33] TirraNny, REAL Property 302 (3rd Ed. 1939). 

3 Attorney General v. Gardiner, 117 Mass. 492, 499 (1875). 

3% RESTATEMENT, PROPERTY § 528 (1944). 

% OnEIDA County RECOMMENDATION OF SALE UNpER County Lanp Use 
AND SALES ORDINANCE, 8 ReEcorD oF PROCEEDINGS, ONEIDA County 239-241. 

37 1 TirraNny, REAL Property 309 (3rd Ed. 1939). 

38 Wis. Strat. §§ 26.03 and 26.09 (1947); OnerpA County LAnp USE AND 
Sates ORDINANCE AND THE County Forestry ORDINANCE also provide for 
civil actions for trespass. 

39 43 Cope Fep. Rees. § 161.15 (1949); La. Gen. Stat. ANN. § 7317.9 (Supp. 
1949); Oxia. Svat. tit. 64, § 248 (1941); Mont. Rev. Cones Ann. § 81-1604 
(1947); Onerpa County Forestry ORDINANCE, 7 RECORD OF PROCEEDINGS, 
Onemwa County 497; OnerpA County Lanp Use AnpD SALES ORDINANCE, 8 
Recorp or ProceepDines, ONEIDA County 239-241. 
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of land in the hands of some of the states.*? However, only by or- 
ganizing and co-ordinating the various land use programs may a more 
adequate control of land use be obtained. To do so, some of the exist- 
ing legal doctrines will have to be clarified and modified to prevent 
partial or complete failure. It is hoped that a realization of the 
problem will lead to an avoidance of the legal limitations and ob- 
stacles facing the further development of this method of land use 
control. 
Ronap D. KEBERLE 





RESTRICTIVE REGULATIONS IN WISCONSIN SUMMER 
COLONY LAND CONVEYANCES. The purpose of this note is 
to indicate how restrictive regulations have been utilized in areas 
devoted to summer colonization along Wisconsin lakes and rivers. 
Are these attempts at zoning by private contract of any value? 
Have such regulations been enforced? If so, who enforces them? A 
survey such as this cannot, of necessity, do more than draw general- 
izations from a comparatively small number of samples! but it is 
hoped that the samples selected are sufficiently representative to 
give a reasonably accurate picture. 


ACTIVITIES GENERALLY RESTRICTED 


The restrictions in deeds and leases to property in the areas which 
have been examined seem to approximate a general pattern. The most 
common restrictions refer to side lot and set-back lines, the number 
of buildings allowed on a lot (usually one residence building), the 
} type or types of building allowed, and the minimum cost of each 
structure to be erected. Restrictions prohibiting any ‘noxious or 
offensive trade or activity’ are frequently found. Others specify 
taverns and dance halls, or, more commonly, any resort or business, 
as being prohibited. “For Sale” or “For Rent’ signs, or any other 
form of advertising is prohibited in many cases. 

It is the express purpose of the restrictions to limit life and activity 
in the colony to residential purposes only.? In many provisions it is 





‘0 Zoning and other forms of police power are other broad and important 
means of controlling land use. 


1 Deeds and leases were obtained from eleven localities, representing the south, 
southeast, north, and northeast sections of the state. Séven of these areas were 
visited and interviews were had with the grantors, when available, and with 
d local attorneys familar with the developments. 

2 “Said real estate shall be used exclusively for — dwelling purposes. . 
r, ‘all lots in the tract shall be residential lots. . 
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stated that the regulations of the State Board of Health must be 
complied with, while others provide that all toilets shall be sanitary, 
and shall be built inside of the residence or the garage. Some also add 
that the owners shall properly construct and maintain all units 
which would be liable to cause contamination if not so constructed 
and maintained.* A clause which is often found is one which limits the 
sale and occupation of the premises to members of the Caucasian 
race. It is a common requirement that if a purchaser of a lot wants to 
convey to another he must first obtain the consent from the common 
grantor, from certain number of the lot owners nearest his property, 
or from a committee composed of lot owners in the subdivision.‘ 

Restrictions are ordinarily drawn up by the common grantor 
usually at the time the land is subdivided, and are incorporated into 
each deed as the lots are sold so as to get the restrictions in the chain 
of title. In some areas it is also the practice to set out the restrictions 
on the plat. The owner’s intention is to promote a harmonious and 
uniform community and at the same time to increase the value of 
the property by burdening it with these restrictions, reasoning that 
when a person is choosing a location for his summer or vacation home 
he will choose a place where he can be assured of desirable neighbors 
allowing him the peace and quiet and surroundings that it is his 
desire to have. Thus, some defenders of restrictive covenants contend 
that they should be described as beneficial rather than restrictive. 


ENFORCEMENT 


Generally speaking, the restrictions are complied with, or, perhaps 
more accurately, there have been very few violations that have been 
litigated. Only two cases arising out of the alleged violation of such 
restrictions in summer colony areas have come before the Wisconsin 
Supreme Court.* It is the opinion of those familiar with the operation 
of such restrictions that litigation seldom has to be resorted to. Occa- 
sionally it has been found necessary to rely on the threat of legal ac- 
tion, but the most effective enforcement device has proven to be the 
social force of neighborhood opinion. This force may be brought to 
bear in any one of three ways. The most effective method has been the 
use of an association of the property owners, which represents their 
common interests in enforcement. Upon a violation, or threat of one, 


~ 8 Such units would include water supply system and disposal pits. 
4 This deed is given subject to the following restrictions: 
Grantee agrees not to sell, assign or convey this property without the written 
consent of the majority of owners of lots in the . . . subdivision. .. . 
5 Boyden v. Roberts, 131 Wis. 659, 111 N.W. 701 (1907); Roberts v. Gerber, 
187 Wis. 282, 202 N.W. 701 (1925). 
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the association meets with the violator in an attempt to settle the 
difficulty. If the common grantor continues to hold land in the area,® 
it is usual, upon a violation, or threat of one, for the injured lot owner 
or owners to complain to the grantor, and he in turn may bring the 
matter to the attention of the violator in an attempt at settlement. 
The utilization of the association or grantor as the focal point for 
the application for social force occurs where the completed or threat- 
ened violation is a conscious one. Frequently, however, the violations 
arise through misunderstanding or mistake. When this is true, direct 
negotiation between the complaining party and the violator is often 
utilized. 

It is the common practice for the promoter of a restricted area to 
hold an extensive conference with the prospective buyer in which the 
nature of the restrictions is fully explained. In any event they are 
usually pointed out in the written negotiations of purchase and sale. 
Some developers require, in the sale of such land, the personal pledge 
of the purchaser that he will observe the agreement. Many believe 
this personal conference before the sale to be the best method to 
insure a minimum of trouble and unpleasantness afterwards. Some 
believe it to be almost as important as the restrictions themselves. 
It allows the vendor to choose his purchasers with a greater degree 
of certainty, the emphasis being placed on the type of people dealt 
with, rather than on the operation of the restrictions. The lack 
of litigation and the absence of any great amount of trouble within 
the colonies over the restrictions seem to demonstrate the value 
of these pre-sale conferences. 


LEGAL EFFECTS 


Although it has seldom been necessary to resort to litigation to 
enforce the restrictions in these colonies, nevertheless, a lawyer must, 
in drafting them, be aware of their legal effect. 


Restrictive Devices Used 


The most common form of restriction is the covenant.’ The grantee 
promises not to engage in a certain activity or he promises to conform 
to certain regulations. In every case examined the covenants were 
incorporated in a standard deed form to give all purchasers in the 
development actual notice of the restrictions and to insure mutual 
enforceability. 





~ 6 This is usually the case in the newer subdivisions where all the plots have not 
been sold. 

7 “No dwelling costing less than . . . shall be erected on any plot in this tract.” ; 
“No intoxicating liquors shall be manufactured or sold upon any lot.” 
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Utilization of the condition as a means of regulation in these areas 
has not found general usage, but in a few small areas it has been 
used almost exclusively. Where conditions are employed the restric- 
tions are commonly enumerated and are followed by a clause which 
states that upon breach of any of the conditions the title to the 
property will revert to the grantor, his heirs or assigns.*® 

In certain of these areas the lots are leased, but this practice is 
comparatively uncommon, and in the case of the short-term lease 
seems to be limited to church groups and other religious organiza- 
tions. 


Remedies 


The draftsman should be aware of the differences of legal remedies 
relative to his choice of a restrictive device. The breach of a valid 
restrictive covenant may entitle the beneficiary to a judgment for 
damages for breach of the promise, or, in a proper case, to an injunc- 
tion forbidding the breach or directing the performance of the 
promise. The usual remedy for preventing violations of a restrictive 
covenant is a prohibitory injunction. Where performance of the 
promise would benefit the beneficiary of the promise in the use of the 
land, damages will ordinarily constitute an inadequate remedy for 
the breach. They do not constitute an adequate substitute for the 
loss of a promised benefit which prevails in most of the covenants 
commonly employed.!° When necessary, the court will issue a manda- 
tory injunction;" but where the violation of a restriction is trivial, 
enforcement by mandatory injunction requiring the removal of part 
of a building has been considered too drastic.!2 Even where the viola- 
tion was substantial, one court refused to direct the tearing down of 
a building, and held that a sufficient remedy would be an award of 
damages." In some cases relief in damages is in fact adequate." 


The grantor’s power of enforcement, however, is dependent upon 
his ownership of dominant land at the time of the suit. The majority 





8 “Any breach of the foregoing conditions, or any of them... shall have the 
effect of forfeiting the title of the grantee, and thereupon the title . . . shall revert 
to the grantors.”’ 

® RESTATEMENT, Property § 528 (1944). 

10 “No trailers or camps shall be used for residence purposes on the premises.” ; 
“No dance hall, hotel, tavern, . . . shall be conducted or maintained on said 
premises.” 

11 For example, where “For Sale” or ‘For Rent” signs, or other advertising 
has been posted in violation of a covenant. 

12 Forsee v. Jackson, 192 Mo. App. 408, 182 S.W. 783 (1916). 
13 Bauby v. Krasow, 107 Conn. 109, 139 Atl. 508 (1927). 
4 3 Tirrany, THE Law or ReAt Property 858 (3d ed. 1939). 
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rule holds that a restrictive covenant can be enforced only by the 
owner of dominant land for the benefit of which the covenant was 
made.'> It cannot be enforced by the grantor who created the cove- 
nant nor by his heirs after he or they have parted with all interest in 
any land benefited by the covenant.’* However, under a minority 
doctrine, a negative covenant restricting the use of land is enforceable 
by the grantor who, neither at the time of conveyance nor at the time 
of suit owned land in the vicinity to be benefited by the restriction.’” 

Where the party’s intention is to restrict the use in aid of a common 
plan or scheme of development in order to benefit all the land in- 
cluded in the plan, it is clear that, in general, such restrictions are 
enforceable by the grantor and by all of his grantees as against any 
lot owner who is a purchaser with notice of the restrictions.'* The 
question of notice as a prerequisite to enforceability will seldom arise, 
for almost without exception the deeds are identical in content, as 
they all contain the restrictions to which every lot is subject. Proper 
recording will therefore subject all purchasers to constructive notice. 

When the condition is utilized as the mode of restriction, the 
occurrence of its breach may cause the title to revert to the grantor, 
his successors or assigns.’® If the court finds the grantor’s intention 
was to work an automatic reversion upon breach, it will give full 
effect to this intention. Usually, however, the purpose of a condition 
respecting the future use of granted land is to provide a basis for 
forfeiture upon breach rather than to produce one. 

The doing of an act may be both a breach of a condition, creating 
a possibility of a reverter, either automatically or upon election, and 
a breach of a promise for which damages or an injunction may be 
secured. 

When the lease is used, the remedy commonly relied on for breach 
of a covenant, or default in the condition is the statutory action of 
unlawful detainer.?° 

Poticy LIMITATIONS 


Policy considerations may arise to destroy the effect of certain 
restrictive provisions. The draftsman of restrictions must avoid their 
operation or have his instrument fail. 





1 3 Tirrany, THE Law or Reau Property 494 (3d ed. 1939). 

167 THompson, REAL Property 145 (Perm. ed. 1940). 

173 Tirrany, THE Law or REAL Property 495 (3d ed. 1939). 

18 DeGray v. Monmouth Beach Clubhouse Co., 50 N.J. Eq. 329, 24 Atl. 
388 (1892). 
197 THompson, REAL Property 61 (Perm. ed. 1940). 
20 Wis. Stat. § 291.01 (1947). 
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Restraints on Alienation 


Although it is clear that restrictions as to use of land are generally 

enforceable at common law, the validity of restraints on the aliena- 
tion of the property is contested. A common restriction on alienation 
found in the deeds is the clause limiting the sale to or occupation by 
members of the Caucasian race.”! A similar clause, though not as 
common, is one limiting the sale and occupation to gentiles.?? It 
seems certain in the light of recent cases** that such racial and class 
restrictions can no longer be enforced by the courts.” The restriction 
raising a larger question is that requiring the consent of a certain 
number of the lot owners within the general plan before a sale can be 
made by one of them. The argument for the validity of such a re- 
straint is that its purpose is merely to give the other lot owners power 
to control the character of the development, and to give other pur- 
chasers security for their own outlay. It is designed to make the 
property more alienable than less alienable, in a practical sense, for 
the restriction in question might render the lots of the subdivision 
more readily marketable. Although much can be said for this view, 
the courts are almost unanimous” in their holding that a condition 
or limitation in a conveyance or devise in fee to the effect that the 
grantee or devisee is not to alienate except with the consent of some 
other person or persons, is void.?* The fact that alienation may be 
freely made if the consent of some other person or persons is obtained 
does not remove the objection to the restraint imposed.?” While 
there is a conditional power in the persons whose consent is necessary 
for an alienation, the power of the lot owner to alienate is effectually 
destroyed unless that consent is given. The court will find that 
although it is worded as a partial restraint of alienation, its effect is 
more like that of a general restraint. The objective is regarded as not 
justifying the imposition of such restraint on the alienation of that 
which is, or otherwise would be, an indefeasible legal possessory 
estate in fee simple. 





21 “‘None of said lots shall be conveyed to, owned or occupied by any negro as 
owner or tenant.” 


22 These clauses read approximately the same as those which limit the sale 
and occupation to Caucasians. 


23 Shelley v. Kraemer, 334 U.S. 1 (1947); McGhee v. Sipes, 334 U.S. 1 (1947); 
Hurd v. Hodge, 332 U.S. 789 (1947); Urciolo v. Hodge, 332 U.S. 789 (1947). 


#4 This problem is discussed in 1948 Wis. L. Rev. 508. 
% Kentucky is the exception. 

262 Simes, Law or Future INTEREsts 303 (1936). 

27 RESTATEMENT, Property § 406 (1944). 
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Use of an Option 


An alternative to the requiring of the assent of others before sale, 
but which, though seldom used, is designed to serve the same pur- 
pose, is the condition as to option to purchase. The lot is deeded to 
the purchaser by the grantor in fee, with a condition subsequent that 
if grantee wishes to sell, he must first offer the property to the grantor 
at a certain price specified in the agreement. Practical alienability 
might, in some instances, be restrained by such a condition, but its 
primary purpose is to enable a particular person to buy, not to prevent 
any one from selling, and undoubtedly the lot holder could alienate 
his property subject to the option if he wished. Even here, however, 
the few courts that have ruled on the question find the preemptive 
contract to be a direct restraint on alienation, and will hold the 
condition to be void. 


Use of a Lease 


Occasionally the owner will lease the lots, rather than deed the 
fee simple—the leases extending in length from one to ninety-nine 
years.”® The areas developed under long-term leases (usually ninety- 
nine years) are supported by yearly payments made on the plot. 
The lessee may construct a cottage or lodge on the leased plot, but 
the building plans usually must be approved by the lessor, or a 
committee appointed by him. One instance was found where the 
lessee had to choose the design of his structure from a selection 
supplied by the lessor, and then it could be built only by a contractor 
furnished by the lessor. Although these requirements make it look 
like a lease arrangement, the appearance seems to be off-set by the 
fact that in every case all costs of planning and construction are on 
the lessee. The objective of this type of development, it would seem, 
is greater protection through the use of direct restraints on alienation, 
where they would be void if incorporated in a deed. Where the lessor 
has a future interest in the land of the lessee he will be allowed to do 
much to protect that interest that he would not be allowed to do 
had he conveyed the fee simple by deed.?® The Restatement of Prop- 
erty states that a promissory or forfeiture restraint on the alienation 
of a term for years is valid if the estate created is the result of a 





28 The developments held under short term leases are usually the enterprises 
of church groups and other religious organizations which by their very nature 
require a strict adherence to various rules of abstinence, for example: the keeping 
of alcoholic beverages, unnecessary noise after a certain hour, etc. It has been 
found that the most effective enforcement device for these rules is a refusal to 
renew the lease after the expiration of the term. 


29 2 Simes, Law or Future INTEREsT 305 (1936). 
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business transaction and the restraint is imposed at the time the 
estate for years is created.*®° The required elements can be easily 
found in these long term leases, but the question remains whether 
this alone is sufficient ground to hold direct restraints valid. A land- 
lord is given the right to impose restraints on alienation because it 
is deemed desirable to allow him some control as to the person with 
whom he must deal to obtain performance of the substantial obliga- 
tions assumed by the tenant under the lease. The objectives behind 
the imposition of the restraint are sufficiently important to outweigh 
the social evils which flow from the enforcement of the restraint. 
But in the cases of extremely long-term leases of summer resort 
property, where the lessee pays all the building and improvement 
expenses, it might be argued that these are not landlord-tenant 
relationships at all; that it was never the intention of the parties 
to create such a relationship, but rather the intention was to put the 
parties in the position of seller-purchaser; that the lessor does not 
have a future interest in the practical sense; and that the lease 
was used primarily for the purpose of doing what could not be done 
by deed. It effects the imposition of a general restraint with no eye 
towards protecting the lessor’s future interest. It would seem to be 
a question of whether the court will accept the “protection of the 
future interest”’ concept in these cases. 

R. Bruce BucHANAN 





CONTROL OF LAND THROUGH CONTRACTUAL PROVI- 
SIONS DESIGNED TO PREVENT WASTE. With 27%! of our 
farms operated by tenants and about 29%? of owner operated farms in 
the United States mortgaged, the magnitude of the problem of soil 
conservation controls to protect the interests of the landlord and se- 
cured creditor in the land is apparent. The belief is widely ‘held that 
rented or debt ridden land is much more subject to soil depleting 
practices than land owned free of debt. One authority says,’ “If the 
American farm owner’s ‘conservation relationship’ to his farm is weak, 
it is practically nonexistent in the case of tenants.’’ Similarly, mort- 
gagors or land contract purchasers under the pressure of having to 
meet payments of interest, principal, taxes, and operating costs are 





30 RESTATEMENT, PRoPERTY § 410 (1944). 
1Inman, More Farmers Own Land, Agricultural Situation, May 1948, p. 13. 
2 Lingard, Farm Mortgage Debt Low, Agricultural Situation, Nov. 1947, p. 1. 

3 Ely and Wehrwein, Land Economics 218 (New York: Macmillan, 1940). 
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likely to till their soil to exhaustion in order to squeeze from it every 
possible penny.‘ 

To determine the legal effect of contract provisions in this area 
of land use control, it is necessary to examine the law of waste as it 
applies in the absence of such clauses. This is the first task of this 
note. The next is to examine and appraise particular contract pro- 
visions restraining the occupant from carrying on certain farm prac- 
tices and affirmatively directing him to carry on others, all of which 
have for their goal the preservation of soil fertility or prevention 
of gradual deterioration of the farm. 


Provisions ‘IMPLIED’? FROM THE LAW OF WASTE 


In the absence of provisions obligating the occupant not to commit 
waste, they are “implied’’; that is, the rules are made by the courts, 
not the parties. In United States v. Bostwick,’ an estate was rented 
to the United States during the Civil War. The main house was 
burned, the flower garden and shrubbery destroyed, stone was 
quarried and gravel dug and carried away. The landlord sued the 
tenant for waste though no lease had been drawn. The court deter- 
mined the terms of the contract from correspondence of the parties. 
Holding that an action for damages would lie, Chief Justice Waite 
said,® ‘In every lease there is, unless excluded by the operation of 
some express covenant or agreement, an implied obligation on the 
part of the lessee to use the property as not unnecessarily to injure it.’’ 
That this implied obligation arises out of the relationship of landlord 
and tenant now seems well settled in our law.’ 

This implied obligation, however, falls far short of adequately 
protecting agricultural land against such misuse by the occupant as 
failure to fertilize, plant legumes, rotate crops, remove noxious 
weeds, etc. for a number of reasons which will be discussed separately 
below. 


Scope of the Law of Waste 


The reported cases do not cover the situations mentioned above 
where depletion of the soil is involved and a contract clause is there- 
fore necessary as a practical matter. 





4 ScnH1cKELE, HimMEL AND Hurp, Economic Puases or Erosion CONTROL IN 
SouTHERN Iowa AND NorTHERN Missouri, Iowa AGRICULTURAL EXPERIMENT 
StaTIon BuLLETIN 333 (June 1935). 


5 94 U.S. 53 (1876). 
6 Id. at 65. 
7 Holford v. Dunnett, 7 M. & W. 349 (1841). 
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In nearly all the cases founded on waste, deterioration of buildings 
and grounds was involved. In Winans v. Valentine,® shrubbery was 
removed, fruit trees were neglected, and weeds were allowed to mature 
and infest the land in addition to substantial damage to the buildings. 
The landlord’s action for damages for waste was successful, but the 
extreme conditions surrounding the action hardly make it a precedent 
for any action based only on failure to follow methods of good hus- 
bandry with respect to the soil. However, in a case where the alleged 
waste committed by the life tenant was also extreme—farm buildings 
fell into disrepair, ditches filled up and 300 acres of land were per- 
mitted to lie waterlogged and to grow up in thickets—the Supreme 
Court of Arkansas in Kory v. Less® held that no waste had been 
committed. 


Damages for Waste 


A common law action to recover damages for waste is not as ad- 
vantageous for the landlord, mortgagee, or vendor as the power to 
cut off the rights of the occupant for a breach of a contract provision 
even though, in the landlord-tenant relationship, treble damages may 
sometimes be obtained. Treble damage statutes are a holdover from 
the ancient Statute of Gloucester.’° These statutes have been con- 
strued to be applicable only in cases of voluntary waste! which 
necessarily involves some form of active participation in wasting 
the premises, as distinguished from permissive waste, which entails 
a@ mere omission to keep the lands and buildings in repair. Thus, 
the type of misuse of the soil with which we are dealing would not be 
covered. These statutes have been further limited by a decision’ 
that the court could in its discretion deny treble damages unless 
wilful and wanton acts were involved. 

It would appear that treble damages are seldom awarded—the 
courts being reluctant to enforce so harsh a remedy. A judgment 
for damages awarded against a tenant may well have no real value 





8 152 Ore. 462, 54 P.2d 106 (1936). In the lease there were provisions requiring 
the tenant to deliver up the premises in as good condition as received and to farm 
the land in a good and workmanlike manner, but the action was based on waste, 
not on the covenants in the lease. 


® 180 Ark. 342, 22 S.W.2d 25 (1929). 


10 Statute of Gloucester, 1278, 6 Epw. 1, c. 5. The act provided that a person 
committing waste ‘‘shall lose and forfeit the place wherein the waste is committed 
and also treble damages to him that hath the inheritance.” The Statute of Glou- 
cester was repealed by the Civil Procedure Repeal Act, 1879, 42 and 43 Vicr., c. 59. 

11 Smith v. Mattingly, 96 Ky. 228, 28 S.W. 503 (1894). 


12 Delano v. Tennent, 138 Wash. 39, 244 Pac. 273, 45 A.L.R. 766 (1926). 
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inasmuch as it is doubtful whether the tenant will have any property 
out of which such judgment could be satisfied. 

Damages for waste as a remedy to the mortgagee or land contract 
vendor are more theoretical than real. In states where damages for 
waste are based on impairment of the security, the mortgagee would 
have to show complete exhaustion of the security or foreclosure re- 
sulting in a deficiency judgment before damages would be awarded. 
In states which allow a recovery based on waste to the land as such, 
damages would still appear to be an inadequate remedy. Where a de- 
fault in payments on the mortgage accompanies the waste, a mortgagee 
who cannot collect a liquidated sum will hardly be interested in a 
waste action for an unliquidated amount. 


Equitable Remedies 


Although equity in the absence of an express contract provision 
will enjoin the commission of waste by the mortgagor or purchaser, 
admittedly a valuable remedy, it would seem that the probabilities of 
getting an injunction are greater if based on a contract clause. 
Apparently the majority of jurisdictions require that the security 
be impaired or seriously threatened before an injunction will issue." 
For example, the Minnesota Supreme Court has said: 





It is not to be understood that equity will not interfere unless 
: the acts threatened are such as may reduce the value of the 
a mortgaged property below the amount of the debt. On the con- 
i trary—we think the mortgagee is entitled to be protected from 
acts of waste which would so far impair the value of the property 
as to render the security of doubtful sufficiency. 


Injunctions have been granted under this doctrine in numerous cases, 
including several in the Wisconsin Supreme Court!® where land 
principally valuable for the timber thereon was in the process of 
being logged off by the mortgagor. 

Since the purchaser is regarded as occupying a position similar 
to that of a mortgagor in possession,'” an injunction will also issue 
to restrain him from impairing the vendor’s security,'* but inclusion 





18 SoLBerG, THe Lecau Aspects oF Farm TENANCY IN ARKANSAS, ARKANSAS 
AGRICULTURAL EXPERIMENT STATION BULLETIN 468 (June 1947). 


14 See Note, 48 A.L.R. 1156 (1927). 

18 Moriarity v. Ashworth, 43 Minn. 1, 44 N.W. 531 (1890). 
16 Atkinson v. Hewitt, 51 Wis. 275, 8 N.W. 211 (1881). 

17 39 Cyc. 1625. : 


18 Moses v. Johnson, 88 Ala. 517, 7 So. 146 (1890); Van Wyck v. Alliger, 6 Barb. 
507 (N.Y. 1890) (Injunction against cutting timber denied where it was not shown 
that the security was impaired); May v. Williams, 109 Ky. 682, 60 S.W. 525 (1901) 
(Injunction granted against cutting timber where the timber was at least as 
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of an express conservation clause will certainly not make this remedy 
less likely. 

The same is also true with regard to the landlord-tenant relation- 
ship. Injunctions have been issued to restrain a lessee from committing 
soil depleting acts such as planting Indian corn on the same land two 
years in succession,!® plowing up sod land,?° and removing animal 
manure from the farm.?! An express contract provision in the lease 
covering such matters would make intervention even more likely. 

As a supplement to the injunction, an accounting for profits or 
damages for waste already committed has been permitted in some 
instances. In an old English case,?? the remainderman was successful 
in getting an accounting of profits from the life tenant in addition to 
having the tenant enjoined from cutting timber without the re- 
mainderman’s consent. Wisconsin has permitted damages for waste 
already committed as a concomitant to an injunction against further 
waste.”* 


Protection A fforded by the Law of Waste 


The principles of the law of waste have not been clearly defined 
by the courts and any vague doctrines that have emerged have not 
been applied with any certainty as to result. A carefully drawn con- 
tract provision defining precisely the duties and obligations of the 
lessee, land contract purchaser, or mortgagor will go far toward 
removing the risk inherent in reliance on the common law. Kory v. 
Less* illustrates the uncertainty in the law of waste. A suit was 
brought against the life tenant for an injunction and damages. The 
court refused damages even though the alleged waste was extreme, 
arguing that because it had been possible, since the alleged waste, 
to rent all but 20 acres of the land to third persons, the injury could 
not have been great enough to constitute waste. 

The high degree of proof necessary to show waste and the difficulty 
of procuring adequate evidence demands a more feasible means of 
protection than the haphazard standards laid down by court de- 
valuable as the land and only $41 had been paid on $300 purchase price; the 
purchaser and his sureties were insolvent); Northrup v. Trask, 39 Wis. 515 
(1876) (Conversion not proper remedy for vendor when a house built on a lot 
purchased on land contract was moved off. Court said the proper remedy was a 
proceeding to stay waste). 

19 Wilds v. Layton, 1 Del. Ch. 226 (1822). 

20 Chapel v. Hull, 60 Mich. 167, 26 N.W. 874 (1886). 

21 Whitesell v. Collison, 94 N.J, Eq. 44, 118 Atl. 277 (Ch. 1922). 

22 Lord Castlemain v. Lord Craven, 22 Vin. Abr. 523 (Ch. 1733). 

23 Jones v. Costigan, 12 Wis. 757 (1860). 

*4 See note 9 supra. 
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cisions. On the other hand proof of the breach of a clause prohibiting 
soil depleting practices might well be easier today in view of modern 
methods of testing erosion and other forms of soil depletion.* 

Pressures can be more easily brought to bear on the occupant when 
he has committed himself to definite farming practices than is possible 
under the vague concepts of waste. For example, the landlord may 
encourage good husbandry by threatening not to renew the tenant’s 
lease at the end of his term unless he is satisfied with the tenant’s 
farming methods as expressed in the lease. 


Express ConTRACT PROVISIONS 


The “conservation clauses’? which have been mentioned in the 


foregoing section in connection with legal and equitable remedies for 
waste, take several forms: 


1. To deliver up the premises in a certain condition, 7.e. in the 
same condition as received, reasonable wear and tear excepted. 


2. To farm in a husbandlike manner, according to methods of 
the community. 


3. To retain a minimum acreage in legumes, but leaving to the 
occupant’s discretion how to plant the farm as a whole. 


4. To perform certain specific duties, as found in the Standard 
Farm lease developed by the United States Department of Agri- 
culture.?” Specific farm practices are also outlined in the mort- 


*8 Correspondence with Prof. I. W. Arthur, Iowa State College, indicates that 
the Soil Conservation Service has given such evidence in court cases. 

26 See ScHICKELE AND NORMAN, FINANCING PROBLEMS AND THEIR RELATION TO 
AGRICULTURAL CONSERVATION, Iowa AGRICULTURAL EXPERIMENT STATION 
Butuetin 354 (Jan. 1937) for a criticism of both the general provision requiring 
the occupant to farm in accordance with good husbandry and the very detailed 
provision. 

27 United States Department of Agriculture, Form Agr. 1 (Revised 1949). 


THE TENANT AGREES THAT: 














(1) Crops will be grown in fields 
specified, and no pastures or mead- 
ow land will be plowed without 
written consent of landlord. 

(2) He will maintain the farm 
during his tenancy in as good condi- 
tion and repair as at the beginning, 
or as later improved, normal wear 
and depreciation from causes beyond 
the tenant’s control excepted. 


(3) He will operate the farm in an 
efficient and husbandlike way, will 
do the plowing, seeding, cultivating, 
and harvesting at the proper time 
and in the proper manner. 

(4) He will keep in good repair all 
grass waterways, terraces, open 








ditches, and inlets and outlets of tile 
drains. 

(5) He will not commit waste on or 
damage to the farm and will use due 
care to prevent others from so doing. 
(6) He will take for fuel or use on the 
farm only dead or unmarketable tim- 
ber or other timber designated by the 
landlord and will sell no timber with- 
out the landlord’s written consent. 
(7) He will permit the landlord or 
his agent to enter the farm at any 
reasonable time for repairs, improve- 
ments, and inspection. 

(8) He will not assign this lease or 
sublet any part of the farm without 
the written consent of the landlord 
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gages developed by the Federal Land Banks,”* and by insurance 
companies.?® 

5. To abide by the mortgagor’s contract with the Soil Conser- 
vation Service, thus embodying in the mortgage the whole de- 
tailed plan for each field over a period of several years.*° 








Enforcement of Express Provisions 


Where a lease of a foundry building contained a provision to 
deliver up the premises in as good condition as they then were or 
might reasonably be placed, the Washington Court in a suit for breach 
of the provision awarded an amount equal to what it would cost to put 
them in the condition in which it was agreed they should be left.*! 

















































or rent additional land except 








(9) He will spread the manure on 

the farm as soon as practicable on (10) He will keep adequate records 

fields agreed upon by the two parties, in regard to: 

and will not burn cornstalks, straw, 

or other crop residues grown upon 

the farm except as follows: 
28 Standard Plan, Form 16, Rev. 7-46, Federal Land Bank of St. Paul. 

That should the premises herein described be not worked in a good and 
husbandlike manner or be abandoned or cease to be used for farm purposes, 
or should the buildings on said premises become vacant or unoccupied or be 
not maintained in reasonably good repair, or in the event of the actual or 
threatened demolition or removal of any of said buildings, or upon the cutting 
or removal of wood or timber from said premises except for domestic use, or 
in the event of such acts which would amount to equitable waste being com- 
mitted thereon or substantial injury being suffered or permitted to said 
premises, the principal shall become due and payable at the option of the 
mortgagee. 

29 Form developed by an insurance company. 

It is covenanted and agreed that so long as the indebtedness hereby secured 
remains unpaid the premises above described shall be operated on the plan 
of contour farming practices and the present terraces will be maintained in 
accordance with a sketch of operations signed by the Grantors, filed with and 
approved by said Insurance Company dated "This covenant 
is binding on and enforceable em ee the above named Grantors, their heirs, 
executors, administrators, successors and assigns. 

OR 

It is covenanted and agreed that so long as the indebtedness hereby secured 
remains unpaid, the premises above described shall be operated on the con- 
tour and stripped crop for any land that is used for other than grass and 
legumes and that if any of the land is terraced, it shall be operated parallel 
to the terraces. This covenant is binding on and enforceable against the above 
Mortgagors, their heirs, executors, administrators, successors and assigns. 


%0 Form developed by an insurance company. 

The following recital is in the mortgage in the loan. 

“The said as aforesaid, hereby covenants and 

agrees to operate the farm under the soil conservation plan according to 

land use capabilities and needs as determined by the Soil Conservation 

District survey and approval.” 

31 See note 12 supra; Peck v. Scoville Mfg. Co., 43 Ill. App. 360 (1891) (Lessee 
under a similar clause was held liable for a window broken by a stone possibly 
kicked by a passing team). 
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At the end of the term the building had been practically destroyed 
by the removal of machinery. 

Appellate court decisions involving the other types of provisions 
have been scarce. In an Iowa case, Meeker v. Shull,** a lease was 
involved. A clause stating that no pasture or hay land was to be 
plowed without the consent of the landlord was accompanied by 
another clause stating that a breach of covenant would give the lessor 
the right to declare the lease null and void and to repossess the 
premises. When the tenant without the landlord’s permission plowed 
up 24 acres which had been in permanent pasture, the lessor brought 
an action for forcible entry and detainer. Holding that the lessor 
was entitled to immediate possession, the court said,* “It is perfectly 
legitimate for a lessor to control the use of his property and he may 
insert such conditions in the lease; when there are conditions in the 
lease and a stipulation for forfeiture, the lessor may terminate the 
lease for breach of the conditions. . . .’"* 

A sampling of major lenders—insurance companies and units of 
the Farm Credit Administration—has shown that the covenants, res- 
trictions and conditions relative to conservation placed in their 
mortgages and land contracts have not been tested in the courts.® 
However, some of them state that these provisions have helped the 
lenders out of situations that might otherwise have been troublesome. 

Lenders incorporating the soil conservation program for a particular 
farm into their instruments find that there has been general willingness 
to comply with the provisions as outlined, and therefore no dispute 
has arisen.*® 


Possible Application of “Conservation Clauses’’ 


Breach of a properly drawn “conservation clause’’ in a contract or 
mortgage constitutes a default and the basis for commencement of a 
foreclosure action. Normally, such default is accompanied by a de- 
fault in principle, interest, and taxes. But even if it is not, it is at 
least theoretically possible to commence foreclosure for breach of the 


32 235 Iowa 701, 17 N.W.2d 514 (1945). 

33 Td. at 705. 

% Accord, Grantham v. Walker, 159 Ark. 351, 252 S.W. 13 (1923) (Covenant to 
“cultivate and manage the said farm and lands in a fair and proper manner 
a to the most improved course of husbandry” coupled with a forfeiture 
clause). 

3 Information gained from personal correspondence with representatives of 
the firms and agencies. : 

% There is some dissent among agricultural economists as to the value of using 
the soil conservation agreement as a covenant against waste in the mortgage on 
ground that inadequate policing of the program makes it difficult to determine 
whether the mortgagor is really carrying out his share of the bargain. 
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clause and obtain appointment of a receiver to take charge of the 
land. In this connection, however, it should be noted that the Wis- 
consin Court has indicated that while appointment of a receiver is 
discretionary with the court, it will be refused where :** 


(1) .. . the mortgagor has balanced whatever waste he has com- 
mitted by payments upon the principal sum due so that the net 
result of his acts are such as not to impair the security... . (2) the 
property involved is a homestead and the dispossession of the 
mortgagor would create great hardship upon him without cor- 
responding benefit to the mortgagee. 


On the other hand, adequacy of the security is not an issue where a 
tenant is in possession,** in which case reduction in value of land 
due to a breach of covenant will justify the appointment of a receiver. 

In certain states other than Wisconsin, if the parties contract 
to appoint a receiver in the event of a default, such contract will 
be enforced.*® Even in Wisconsin such an agreement consenting to a 
receiver might have some influence in getting a receiver appointed. 
Therefore, it would be advisable to accompany the conservation 
clause with an agreement to appoint a receiver in case of default.*° 

Perhaps a breach of his covenant by a land contract purchaser 
could support an action in strict foreclosure or foreclosure by sale. 
The vendor should be regarded in at least as good a position relative 
to protecting his security as the mortgagor. 

In connection with attempted equitable remedies in conservation 
clauses, the contract between the parties might be viewed as one 
endowed with a public interest just as labor contracts have been 
viewed. There is considerable expression to the effect that land should 
be regarded as a public trust. Provisions aimed at conserving soil 
fertility might meet less opposition when enforcement is sought if 
the public as well as lessor, mortgagee, or vendor, is benefited. 


SUGGESTIONS 


It would appear that at present the chief benefit of the conser- 
vation clause is its moral effect on the mortgagor, purchaser, or lessee. 





37 Dick & Reuteman Co. v. Jem Realty Co., 225 Wis. 428, 435, 274 N.W. 416, 
420 (1937). 

38 Td. at 435. 

39 Holmes v. Gravenhorst, 263 N.Y. 148, 188 N.E. 285 (1933). 

4° Theoretically at least you can have a receiver in strict foreclosure. See 
Sharf v. Hartung, 217 Wis. 500, 259 N.W. 257 (1935) (Receiver appointed to 
take charge of rents and profits—waste consisting of nonpayment of taxes); 
Grether v. Nick, 193 Wis. 503, 213 N.W. 304, aff'd on rehearing, 193 Wis. 511, 
215 N.W. 571 (1927) (Nonpayment of taxes and interest). 
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Persons respect obligations to which they have committed themselves 
in writing. In certain distressed cases, they may discourage the 
occupant from engaging in harmful practices to which he might other- 
wise have resorted. 

In view of this fact, it is suggested first: that they be worded to meet 
the needs of the particular farm rather than being phrased in a general 
manner such as “farming in a manner consistent with good hus- 
bandry” or “according to the practice in the neighborhood.’ 
Specific wording will make disagreement between parties more remote. 
Neighborhood customs constituting ‘‘good” husbandry may not be 
conducive to soil conservation and intelligent land use because they 
have not kept up with changes in farming methods.*? Respect must be 
paid to geographical situations, 7.e. when contour farming or terracing 
is desirable, it should be spelled out in the agreement. 

Second: Provisions in leases holding tenants responsible for spe- 
cific obligations should be accompanied with a clause allocating 
the cost between landlord and tenant where modern methods 
require more labor and cash outlay,“ 7.e. where contour farming or 
terracing is involved. Although many landlords will divide such 
extra costs with the tenant, disagreement and unfairness may be 
avoided by the added provision. 

Third: A forfeiture clause should be included in both mortgages 
and leases. In the event of a breach of the conservation covenant the 
mortgagee or landlord might be on firmer ground in seeking a remedy. 

Fourth: Reimbursement for unexhausted value of improvements 
such as the application of limestone, phosphate, etc. by the tenant 
should be included in the agreement.“ Such a provision would be a 
valuable adjunct to conservation agreements in preserving soil 
fertility. 

Wi1u1AM RosENBAUM 





41 See Note, 1947 Wis. L. Rev. 265. 
Butz, New Problems in Farm Leases, Successful Farming, Nov. 1948, p. 128. 
48 New Methods Call for New Leases, 73 Wallace’s Farmer 1336 (Dec. 1948). 


“ Various studies in land tenure problems have advocated reimbursement 
for unexhausted improvements. Without it the tenant is in the dilemma of being 
liable for damages in case of waste—possibly treble damages—but in the absence 
of a statute or a provision in the lease, he cannot be mo sath for adding ferti- 
lizers, seeding alfalfa or establishing perennial garden plants. See Harris, CoTton 
AND SCHICKELE, Some Lecaut Aspects OF LANDLORD-TENANT RELATIONSHIP, 
Iowa AGRICULTURAL EXPERIMENT STATION BULLETIN 371 (Apr. 1938); NorTH- 
west ReGcionaL Councit, Some Lecat Aspects or Farm TENANCY IN OREGON 
AND WASHINGTON (Sept. 1939); Hocktey anp Nicuois, Lecat ASPECTS OF 
Farm TENANCY IN Kentucky, Kentucky AGRICULTURAL EXPERIMENT STATION 
Buetin 478 (June 1941). 
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LEGISLATION—BY REFERENCE—EFFECT OF AMENDING 
THE ADOPTED STATUTE. What effect should be given to a 
statute which has been incorporated by reference into another 
statute and modified subsequent to the time of the incorporation?! 
In answering this question the Wisconsin court has generally applied 
the common law rule of construction as developed by the courts of 
this country.” 

American courts draw a distinction between two types of refer- 
ence—specific and general.* Where the adopting statute incorporates 
another statute by a specific or “‘descriptive’’ reference to the statute 
adopted, such incorporation takes the statute as it exists at the 
time of adoption and does not include subsequent modifications 
or repeals of the adopted statute.‘ But where the reference is to 
the general law, the reference will be regarded as including not only 
the law on that subject in force at the date of the adopting act, 
but also that law as it exists from time to time thereafter, when- 
ever it is invoked.® This rule of construction, as such, applies only in 
the absence of any indication in the adopting statute or the circum- 
stances surrounding its enactment of a contrary legislative intent.® 
It is often difficult to determine, in a given case, whether the refer- 
ence is descriptive or general,’ but in any event the Wisconsin court 
has never expressly rejected the American rule.® 


Failure to Apply Rule 


The Wisconsin Supreme Court, although it did not reject the 
rule, failed to apply it to a specific reference in the recent Wisconsin 





1 For a complete discussion of referential legislation, see Read, Js Referential 
Legislation Worth While? 25 Minn. L. Rev. 261 (1941). 

2 George Williams College v. Williams Bay, 242 Wis. 311, 316, 7 N.W.2d 891, 
894 (1943) recognized the rule of legislation by reference as stated in 2 SuTHER- 
LAND, STATUTORY CONSTRUCTION §§ 405, 406 (Lewis’ ed. 1904). 

* This distinction has not been recognized in England; there the adopting 
statute, unless the adopting statute provides otherwise, does not carry with it 
changes afterward made in the adopted statute. This distinction was first recog- 
nized in Jones v. Dexter, 8 Fla. 276 (1859). 

‘ Wisconsin courts have applied the rule in Mueller v. Milwaukee, 254 Wis. 
625, 37 N.W.2d 464 (1949); Milwaukee County v. Milwaukee Western Fuel Co., 
204 Wis. 107, 235 N.W. 545 (1931); Flanders v. Merrimack, 48 Wis. 567, 4 N.W. 
741 (1880); Sika v. Chicago & N.W. Ry., 21 Wis. 375 (1867). 

5 George Williams College v. Williams Bay, 242 Wis. 311, 7 N.W.2d 891 (1943). 

6 2 SUTHERLAND, StaTuTORY CONSTRUCTION § 5208 (Horack’s Ed. 1943); see 
Note, 168 A.L.R. 627 (1946). 

7 George Williams College v. Williams Bay, 242 Wis. 311, 7 N.W.2d 891 (1943); 
Read, supra note 1, at 274-276. 

8 An exception to the common law rule is apparently recognized in Wisconsin 
and a few other jurisdictions in the case of pe gy of a general law into a special 
or local law; such adoption does not carry with it changes afterward made in the 
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case of Glendenning Motorways v. Green Bay & W. R. Co.° The case 
was a negligence action to recover property damage sustained by 
the plaintiff in a collision between plaintiff’s tractor-trailer unit, a 
common motor carrier,!° and a steam locomotive operated by the 
defendant. 

A principal issue in the case was the applicability of Section 85.92 
of the Wisconsin Statutes, which requires ‘any motor vehicle de- 
scribed in sections 40.34 and 194.01” to come to a full stop before 
crossing the main line tracks of any railroad or interurban railway 
company. The plaintiff’s driver had failed to comply with this re- 
quirement. The plaintiff argued that 85.92 was never intended to 
apply to common carriers of freight but was limited to passenger 
carrying vehicles. The Supreme Court ruled, however, that plain- 
tiff’s vehicle was one of those included in the definition incorporated 
by reference into Section 85.92 and, therefore, the driver of the 
truck was negligent to a degree at least equal to the defendant as a 
matter of law. 


Legislative History 


The legislative history of the statutes involved fails to reveal any 
indication in the adopting statute or the circumstances surrounding 
its enactment of legislative intent contrary to the rule of construction 
as applied to a specific reference. 

Section 194.01 of the statutes, one of the two sections adopted by 
reference into section 85.92, was created"! to regulate the nature and 
condition of service of motor vehicles for the carriage of passengers 
for hire upon streets and highways. Therefore, when incorporated by 
reference by Section 85.92 in 1923,!% Section 194.01 was limited to 
motor vehicles carrying passengers for hire. Section 85.92 at that 
time provided: 

Any person operating any motor vehicle described in section 
1797-62 [194.01] who shall operate, run or drive any such vehicle 
on or across a grade crossing with the main line tracks of any 
railroad . . . without coming to a full stop at a distance from such 
tracks of at least twenty and not more than forty feet, shall be 
deemed guilty of a misdemeanor. . 





eneral law. Hay v. Baraboo, 127 Wis. 1, 105 N.W.654,3 L.R.A. (N.S.) 84,115 Am. 
t. Rep. 977 (1906); Crosby v. Smith, 19 Wis. 449 (1865); Wood v. Hustes, 17 Wis. 
416 (1863); see Note, 168 A.L.R. 627 (1946). 
9 256 Wis. 69, 39 N.W.2d. 694 (1949). 
10 As defined in Wis. Star. § 194.01(5) (1947). 
11 Created by Wis. Laws 1915, c. 546; renumbered by Wis. Laws 1923, c. 291. 


2 Wis. Laws 1923, c. 206. 
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In 1925 Section 194.01 was modified to include not only carriers 
of persons for hire, but also carriers of property for hire."* Although 
Section 194.01 has been frequently revised since 1925, it continues 
to regulate common motor carriers of passengers and property." 

The only legislative action (other than renumbering) taken in 
regard to Section 85.92, prior to the date of the accident involved 
in the principal case, was the addition, in 1939, of Section 40.34,'* 
to be adopted by reference along with 194.01. Section 40.34 relates 
exclusively to school buses. Looking thus at the legislative history 
of Section 85.92, originally enacted with specific reference to passen- 
ger-carrying vehicles and amended only to add a reference to school 
buses, it seems to follow that the statute in question was intended 
to apply only to passenger carriers and not to the plaintiff carrier of 
freight 

In holding that Section 85.92 applied to common carriers of 
freight the Supreme Court relied upon three earlier cases.'’ In each 
of these cases, on somewhat similar facts, the court stated that, since 
the truck involved was a ‘‘motor vehicle’’ (within the present defini- 
tion thereof in the adopted statute) it followed that Section 85.92 
applied, thus requiring the truck to stop. However, in none of these 
cases was the contention urged that Section 85.92 should apply 
only to transporters of passengers. 

Since the reference used in Section 85.92 is a specific reference to 
Section 194.01, and there are no words in the statute or circumstances 
surrounding its enactment which indicate that the legislature intended 

to adopt Section 194.01 as it might exist from time to time there- 
after, it appears that the Supreme Court departed from the general 
rule of construction in holding that the amended form of the adopted 
statute was applicable. 

The Glendenning case is an illustration of one of the many difficult 
problems involved in legislation by reference. The question raised is 
whether the American rule of construction with the distinction 
between specific and general reference is the best way to determine 
the effect an amendment of an adopted statute is to have on an 
adopting statute. 

13 Wis. Laws 1925, c. 390. 
4 Wis. Laws 1927, c. 395; Wis. Laws 1931, c. 421; Wis. Laws 1933, c. 488; 
Wis. Laws 1937, c. 288; Wis. Laws 1947, c. 605. 


1 Wis. Laws 1949, c. 610 renumbered 85.92(2) and amended to include fre 
vehicle carrying inflammable liquids in quantities over 100 gallons. . 

16 Wis. Laws 1939, c. 181. 

17 Garlock v. Chicago, M., St.P. & P. Ry., 252 Wis. 269, 31 N.W.2d 582 (1948); 
Keegan v. tg | St.P. & P. Ry., 251 Wis. 7, 27 N.W.2d 739 (1947); Zenner 
v. Chicago, St.P., M .&O. Ry., 219 Wis. 124, 262 N.W. 581 (1935). 














Pi oa 














ye 





July] NOTES 729 


Possible Solutions 


At first glance, it might appear that the particular question con- 
sidered herein—how should amendment of an adopted statute effect 
the adopting statute—could be solved rather easily in any one of 
three ways: (1) the outright elimination of referential legislation by 
constitutional or statutory prohibition; (2) the enactment of a statu- 
tory rule of construction to control the situation; or (3) the inclusion 
by the draftsman, in each adopting statute, of a clause specifying 
that future changes in the adopted statute either will or will not apply. 
But it will be seen that each of these proposed solutions presents 
some rather serious difficulties. 

Although legislation by reference has often been the subject of 
bitter criticism,!* it continues to be a much-used device,!® and even 
its severest critics have shied away from demanding that it be 
abolished completely.?° That referential legislation, by making it 
necessary to look “beyond the four corners’’ of any single bill or act, 
renders statutory interpretation more laborious can hardly be dis- 
puted; determining what the law is from an examination of two or 
more statutes, often involving unrelated subject matter, can be a 
difficult and complicated task.?! However, the device has a number 
of advantages,”? aside from the readily apparent savings of time and 
space which it permits,** though this virtue alone, the avoidance of 
“useless repetition and unnecessary verbiage,’’** has been held to be 
sufficient justification for its continued use.*® 

It is beyond the province of this note to weigh the evils of legislation 
by reference against its advantages.” Whether desirable or not, 
complete abolition of the practice by constitutional prohibition 
appears to be impracticable. Attempts at prohibition in New York 





18 Tlbert, The Mechanics of Law Making 125 (New York: Columbia University 
Press, 1914). 


19 Read, supra note 1, at 294. 
20 Legislation by Reference, 1932 Scors L. T. 1. 


%1 An example, chosen at random, is presented by Wis. Stat. § 231.21(3) 
(1947) which requires examination of seven different chapters of the statutes in 
order to learn the proper procedure for the sale of trust property. 


2 Fruend, Legislative Regulation 45, 46 (New York: The Commonwealth Fund, 
1932) a harmony” and “giving assurance that what is proposed to be 
enacted has already received legislative approval in another connection”); Read, 
supra note 1, at 295 (getting the bill passed). 

%3 Fruend, op. cit. supra note 22, at 44-47. 

* Binghampton Bridge, 3 Wall (U.S.) 51, 18 L.Ed. 137 (1865). 

% Ibid. 

** For a comprehensive discussion of the subject, see Read, supra note 1. 
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and New Jersey have failed because courts have refused to give them 
literal effect on the ground of practical expediency.?’ 

The constitutions of New York and New Jersey contain the provi- 
sion that no existing law shall be made a part of a new act without 
inserting the adopted provision in full.2® This sounds like a clear 
prohibition of legislation by reference, but the courts have limited 
the effect of the proscription by refusing to apply it to referential 
incorporation of procedural methods and standards.”® 

Thus, it appears that absolute prohibition of referential legislation 
is of questionable merit and very doubtful enforceability. 


Second Proposal 


The second proposed solution—a statute providing, for example, 
that wherever one statute adopts another by a reference to it, any 
amendment of the adopted statute likewise amends the adopting 
statute—has at least one obvious advantage. Such a rule would 
impart a degree of certainty and uniformity to the law, which has 
never been achieved under the American common law rule, based as 
it is upon a distinction between general and specific reference. 

In addition to uncertainty, the propriety of the common law 
rule is highly questionable, not only because of the difficulties in- 
volved in applying it, but because of its probable effect as well.*° 
If the incorporated statute deals with matters of procedure, which 
is often the case, it would seem probable that changes in the incorpo- 
rated statute, made to adapt it to changing conditions, would bene- 
fit also the statutes into which the former procedure had been in- 
corporated by reference.*! Yet under the common law rule, which 
“freezes”? adopted statutes as of the time of adoption, it would be 





27 “| . the courts have never given these state constitutional restrictions upon 
referential legislation rigid effect because they believe that to do so would work 
great if not intolerable inconvenience for the legislatures. . . .’”” Read, supra note 
1, at 281. 

28 N.Y. Const. Art. III, § 17; N.J. Const. Art. IV, § 7(4). 

29 People v. Lorillard, 135 N.Y. 285, 288, 31 N.E. 1011, 1013 (1892). The 
referring statute is not unconstitutional when it “.. . refers to some other existing 
statute, general or local, for the purpose of pointing out the procedure, or some 
administrative detail, necessary for the execution of the power, the enforcement 
of the right, the proper performance of the duty, or the discharge of the burden 
or obligation.” 

3° Read, supra note 1, at 270, states, however, that the logic of the English 
common law rule is ‘unassailable,’ since the adopted statute is incorporated into 
the adopting statute “with the same effect and to the same extent as though 
written in full.” 

3! The presumption in the case of “‘substantive”’ incorporations would probably 
be otherwise. Perhaps this presents a better basis for distinction, but problems 
of interpretation and applicability would remain. 
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necessary to amend, or to repeal and reenact, each adopting statute 
in order to take advantage of improvements in the incorporated 
procedure.*? It appears then—in Wisconsin, at any rate, where such 
procedural references are common—that a statute similar to the 
one set forth above would be likely to achieve desirable results in 
a majority of situations. 

It is not difficult, however, to imagine cases in which such a rule 
might jeopardize vested property interests or even subject persons 
to criminal penalties neither intended nor contemplated by the legis- 
lature. Recognizing these alarming possibilities, the legislature might 
become unduly hesitant to enact desirable amendments to existing 
laws. Even a cursory glance at the statute book reveals the diffi- 
culty involved in determining which other statutes might be affected, 
under such a rule, by the amendment of any given statute.* 

Likewise, a construction statute providing that amendment of 
an adopted statute should not amend the adopting statute would 
eliminate the uncertainty which now exists but would, like the 
common law rule, considerably restrict the effects of procedural 
reforms. 


Expert Draftsmanship as a Solution 


The third proposal—that a statement as to the effect of future 
amendment of the adopted statute be drafted into every adopting 
statute—remains to be considered. 

Certainly, expert draftsmanship could solve at least a part of the 
problems which legislation by reference creates. The wise draftsman 
can, and should, employ referential adoption only when after careful 
consideration, its use appears necessary and likely to achieve desirable 
results. Such restraint would undoubtedly reduce the volume of 
referential legislation. The reference used in Section 85.92,* for 
example, was certainly neither necessary nor likely to serve any 
useful purpose. It would have been a comparatively simple matter 





% For example, there are thirty-one references in the statutes to ch. 32 on 
eminent domain. Under the majority decision if ch. 32 is amended, will every- 
one of those thirty-one sections wherein the reference is made have to be 
amended also? This could be true of the forty-two references to ch. 227 on 
administrative procedure and review, and of the great number of references 
in special court acts to the practice in circuit court or in justice court. 


Dissent in Mueller v. Milwaukee, 254 Wis. 625, 635, 37 N.W.2d 464, 468 (1949). 


33 It has been suggested that the enactment of a statutory rule of this type 
precisely because of this ever-present danger of unforeseeable consequences, 
might serve to deter, if not to eliminate, the enactment of referential legislation. 
The contention is that at least the immediate effect of such a statute would be 
to make the legislature more careful in using the device. 


34 See supra note 12. 
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to have included within Section 85.92 a definition of the types or 
classes of ‘motor vehicles’ to which the section was intended to 
apply, thus eliminating foreseeable uncertainty which resulted from 
incorporating by reference definitions found in two other statutes, 
both dealing with somewhat unrelated subject matter. 

However, a number of situations will undoubtedly be encountered 
in which the advantages to be gained by incorporating terms by 
reference seem to outweigh the disadvantages.* In such a case, 
Horace Read suggests that the draftsman can eliminate any question 
as to the extent of the reference in time “by expressly stating in so 
many words whether changes made in the incorporated law after 
the date of the adoption are or are not to be included in the refer- 
ence.’ There seems little reason to doubt that this procedure is 
less likely to bring unforeseen and unfortunate results than is a 
blanket. rule of construction. But the basic difficulties will be only 
lessened, rather than eliminated. 


If legislation is by reference to another act as from time to 
time amended, it has to count with the possibility that future 
amendment of the incorporated provision may be adapted only 
to the act of which it is part, and be unsuitable to the incorporat- 
ing act. To the extent of this contingency it is blind legislation. 


If, on the other hand, legislation is by reference to the act at 
the time of incorporation, not automatically incorporating sub- 
sequent amendments, not only may the benefit of harmony be 
eventually lost, but a static condition is produced which may 
reflect a superseded legislative policy.*” 


The dilemma presented by the above quotation may be more 
apparent than real. The instances will undoubtedly be rare wherein 
referential legislation will be genuinely advantageous and yet will 
not safely permit definite provision as to the extent of the reference. 
Random examination of a few hundred Wisconsin referential statutes 
has not disclosed a single reference which could not have been either 
conveniently eliminated or made subject to either the “general’’ or 
“special” rule of reference without any readily apparent likelihood 
of risk. 


Additional Obstacles 


Nevertheless, even the most enlightened draftsmanship cannot 
provide a complete solution to the problem for at least two reasons: 





% Fruend, op. cit. supra note 22, at 45, 46. 
* Read, supra note 1, at 296. 
37 Fruend, op. cit. supra note 22, at 46. 
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(1) it has no effect upon the great volume of referential legislation 
now in force; and (2) it is subject to the iegislators’ control. 

As suggested herein, it is usually preferable to remove all doubt 
as to the effect of changes in the adopted statute when the adopting 
statute is enacted, rather than to attempt to do so by statutory or 
judicial rules of construction later. Unfortunately, however, literally 
thousands of references are presently in effect in Wisconsin, as else- 
where, which do not include such provisions. It is obvious therefore 
that better draftsmanship cannot resolve the existing conflicts. 

In regard to future legislation by reference, some limitations are 
imposed upon the efficacy of wise draftsmanship by practical con- 
siderations. If the subject matter of a bill be desirable, it is even 
more important in many cases that it be approved by the legislature 
than that it be properly drafted; principles of draftsmanship must 
give way to practicalities of politics. If a legislator feels that the 
passage of his bill will be hampered by the inclusion within its text 
of ‘as the same may be amended from time to time’’—perhaps 
oft-repeated—he will insist that the clause be omitted. Even though 
he may have no strong objection on aesthetic grounds to thus clut- 
tering his bill, he may feel that such a provision will open the door 
to adverse speculation upon the possible effect of subsequent amend- 
ment of incorporated statutes, thus lessening the bill’s chance of 
passage.**® The extent to which practical considerations such as this 
would limit the draftsman’s ability to solve the problems discussed 
cannot be accurately determined, but it seems reasonable to assume 
that the limitation would be considerable. 


Conclusion 


Legislation by reference appears likely to remain as a widely used 
feature of our legislative procedure. Though its employment may be 
restricted by constitutional or statutory provisions or by the efforts 
of the draftsman, complete elimination of the practice seems probably 
undesirable, certainly impracticable. 

The effect of amendment of the adopted statute upon the adopting 
statute could be determined by a statutory rule of construction, but 
an inflexible rule declaring either that subsequent amendments shall 
or shall not apply, seems likely to lead to blind legislation on the one 
hand, or to weakening of the efficacy of procedural reform on the other. 

Insofar as future referential legislation is concerned, the problem 
can be solved in many instances by expert draftsmanship—elimina- 


38 Tlbert, op. cit. supra note 18, at 131, 132; Read, supra note 1, at 294; Carr, 
Referential Legislation, 22 J. Comp. Lea. 191 (1940). 
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tion of references which do not satisfy a genuine need, or provision 
in particular referring statutes that future amendments of the adopted 
statute shall or shall not apply. But there seems to be no satisfactory 
method by which the problem, in the case of existing referential 
statutes, can be removed entirely from litigation. The courts, working 
within the flexible framework of common law construction principles 
and legislative intent, seem to offer the best solution in the compara- 
tively rare instances wherein the problem arises. 


JERROLD E. PARK 


HarRotpD R. STUMREITER 





“POVERTY”’—IN FEDERAL IN FORMA PAUPERIS PRO- 
CEEDINGS AND AS A REQUIREMENT FOR LEGAL AID. 
Anglo-American law recognizes the right of every person to judicial 
redress, but each litigant is faced with a two-fold financial burden: 
court costs and counsel fees. For persons of limited means, recourse 
to the courts is difficult and often impossible because the obstacle 
of raising enough funds to meet such requirements is usually insur- 
mountable. To relieve this situation, some states! and the federal 
government? have passed statutes exempting poor persons from the 
payment of court costs; while, in addition, Legal Aid societies offer 
their services gratuitously. 

The problems faced in the administration of such statutes and in 
the operation of Legal Aid organizations are: 

(1) What degree of poverty should entitle a person to these services? 

(2) What method should be used to determine a person’s poverty? 


Court Costs and the Federal In Forma Pauperis Statute* 


Unlike most governmental services, courts are not supported wholly 
by the general taxes but are maintained largely by money paid into 
court by litigants. The rule at early English law that the defeated 
party had to pay a fine to the king was changed by statute‘ to allow 
the successful party to recover costs from the other party. That such 
costs could be borne by the state instead of the individual litigants 


1 The Wisconsin provision is Wis. Stat. § 271.29 (1947). 

2 27 Srar. 252 (1892), as amended, 28 U.S.C. §§ 832-837 (1946). The substance 
of §§ 1-5 of the original statute as amended has now been incorporated in 28 
U.S.C. §§ 1915a-1915e (1948). 
19a) general, see Maguire, Poverty and Civil Litigation, 36 Harv. L. Rev. 361 
4 Statute of Gloucester, 1278, 6 Edw. I, c. 1; 4 James I, c. 3 (1606). 
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was never considered because the king, as recipient of the funds paid 
for royal writs, would be personally incurring the expense under a 
different system.® 

The American system of costs is based on the early English statutes, 
although the historical reason for failure to shift the burden of costs 
to the state has no validity in either country today. The apportion- 
ment of costs between the litigants has been assailed as unfair in 
view of other services rendered by the state cost-free,® but it seems 
firmly imbedded in American law. 

The Federal In Forma Pauperis Statute provides an excellent 
example of the legislative attempts to exempt poor persons from the 
payment of court costs, while federal decisions on the statute accen- 
tuate the problems in administration pointed out above. The statute 
provides:? 


Any citizen of the United States . . . may, upon order of the 
court . . . prosecute or defend to conclusion any suit or action... 
without being required to prepay fees or costs or for the printing 
of the record in the appellate court or give security therefor . 
upon filing in said court a statement under oath in writing, that 
because of his poverty he is unable to pay the costs of said suit 
or action.... 


The statutory words “poverty” and “unable to pay’’ have been 
interpreted both strictly® and liberally® by the lower federal courts. 
Recently in Adkins v. E.I. Du Pont De Nemours & Co.,'° the United 


5 I Pollock and Maitland, History or ENeGiisH Law 195 (2d ed. 1911). 

6 Smith, Justice and the Poor, c. V (N.Y.: Carnegie Foundation, 1924); ‘‘Be- 
lieving that courts as governmental agencies are operated as a part of our social 
system for the benefit of all, we are unwilling to subscribe to the view that the 
litigant should pay all expenses of maintaining the court.” Rep. of the Comm. 
on Costs of the Cleveland Municipal Court p. 2 (1913); Wilson, Lawyers’ Bills— 
Who Should Pay Them? 12 L.Q. Rev. 368 (1896). 

727 Stat. 252 (1892), as amended, 28 U.S.C. § 832 (1946). 

8 The following cases held affiant not entitled to in forma pauperis proceedings: 
Wickelman v. A.B. Dick Co., 85 F. 851 (2d Cir. 1898) ($20 weekly salary, $200 
expended for rent annually); ’ Volk v. B. F. Sturtevant Co., 99 F. 532 (ist Cir. 
1900) (only $800 for “illness and old age’’); Rudy et uz. v. Federal Land Bank of 
Baltimore, 91 F.2d 549 (3d Cir. 1937) ($75 monthly income for the last one and 
one-half years); Woods v. Bailey, 111 F. 121 (C.C.M.D. Pa. 1901), 113 F. 390 
(1902), 122 F. 967 (1903) ($1600 house with $600 mortgage on it. The court 
here demanded that the assertation of poverty in the affidavit be absolute and 
not in relation to the expected costs.) 

® Affiant entitled to in forma pauperis proceedings: McDuffee et al. v. Boston 
& M.R. Co., 82 F. 865 (C.C.D. Vt. 1897) (house worth $1800 subject to Ho ong 
mortgage) ; Jacobs v. North Louisiana & Gulf R. Co., 69 F. Supp. 5 (W.D. La. 
1946) (land worth $800 and mortgages executed on ’ other property) ; Thiel v. 
Southern Pac. Co., 159 F.2d 61 (9th Cir. 1946) (Legless affiant, who owned old 
car used to get him to work, and who was heavily in debt, was brought under 
the statute because sales value of car plus his earnings would not enable him to 
save costs of the appeal before ‘many months have elapsed.”’) 


10 335 U.S. 331 (1948). 
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States Supreme Court considered the statute. Plaintiff, after her 
complaint was dismissed in the district court, filed a motion for leave 
to appeal to the court of appeals in forma pauperis. Her affidavit in 
support of the motion stated the following: She was a widow of 
seventy-four; costs of the appeal record would be about $4000; her 
only property was a home appraised at $3450; her only source of 
income was rent from parts of the home; without such income she 
would not be able to purchase the necessities of life. Though defend- 
ant had not objected to plaintiff’s affidavit, the district court held 
that the affidavit showed no more than that it would be a hardship 
for her to pay or give security for the $4000 and that such hardship 
did not meet the statutory requirement of “poverty.’’ Therefore, the 
affidavit was insufficient. The court of appeals affirmed. Plaintiff 
then applied to the Supreme Court for certiorari. 

The Supreme Court held: (1) a litigant has only to show that he 
cannot pay the costs and still be able to provide himself with the 
necessities of life, z.e., he does not have to be absolutely destitute 
to avail himself of the statute; (2) an affidavit phrased in the words 
of the statute is sufficient to show poverty. 

The Court points out that the public would not be benefited by 
having a poor person strip himself of funds to pay court costs only 
to end up as a public charge as a result and that to force abandonment 
of a meritorious action in order to avoid complete destitution would 
be equally unwise and contrary to the intention of the statute. 

An unusual feature of the standard set up by the Court is this: 
When the affidavit is in the language of the statute, it “should ordinar- 
ily be accepted . . . particularly where unquestioned and where the 
judge does not perceive a flagrant misrepresentation.”' When, 
however, the affiant ties his inability to pay to a fixed sum, $4000 in 
the instant case, “the court was justified in looking further to see if 
the cost really should have been $4000 and if not, the judge was right 
in requiring affidavits made with an appreciation by affiants of the 
lesser amount of expense to which they might be subjected by the 
appeal.’’! 

Thus, in effect, generalities from the affiants are encouraged and 
more precise statements of expected costs and financial resources 
are discouraged. It would seem that in most cases the affiant should 
know from the size of the record the approximate expense of the 
appeal. By merely alleging “poverty” and “inability to pay,’ affiant 
could escape the filing of more detailed and revealing affidavits, and 





1 335 U.S. 339 (1948). 
12 hid. 
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the government would be unable to save itself money by the pruning 
of unnecessary material from the affiant’s record. 

Also, if the affiant is not destitute, yet does not have enough prop- 
erty to make it apparent that he can pay the costs of the appeal, it 
would be difficult for the judge to perceive a “flagrant misrepresenta- 
tion.’”’ Then, as in the Adkins case, if the other party does not question 
the affidavit, it is conceivable that some unworthy persons would be 
able to take advantage of the statute. 

The Court explains its standard as adequate by pointing out that 
the action may be dismissed if it later appears that the affidavit is 
untrue; that the untruthful affiant subjects himself to the charge of 
perjury ;4 that judgments for costs may be rendered at the conclusion 
of the suit as in other suits." 

The Supreme Court’s interpretation of the law is defensible for 
two reasons. First, the standard is flexible and liberal. A requirement 
of absolute destitution would eliminate many who otherwise would 
have no way of obtaining justice. Allowing the lower courts to decide 
what is adequate ‘“‘poverty’”’ on the basis of facts given in specific 
affidavits could lead to borderline cases which deny a worthy affiant 
the right to proceed in forma pauperis. General affidavits insure 
liberality as well as uniformity of treatment to all. 

Secondly, the standard expedites the handling of cases. If more 
specific affidavits were required, the judge would have the task of 
determining the merit of individual affidavits, which would place 
an additional and often unnecessary burden on him. 


Attorneys’ Fees and Legal Aid Organizations 


Early English law recognized that a litigant too poor to employ 
counsel was entitled to court-appointed counsel.'* That doctrine has 
been recognized by most American courts in the appointment of 
counsel in criminal cases. A litigant engaged in a civil action, however, 
cannot obtain such lega! assistance. Legal Aid organizations attempt 
to correct that deficiency by giving free legal advice and attorneys’ 
services to the indigent. 

Legal Aid organizations do not generally require that a prospective 
client be destitute before he can avail himself of their services. The 
rule followed expressly by many offices and implicitly by all is that 
a client will be accepted if he is “destitute of means to secure coun- 





138 27 Srat. 252 (1892), as amended, 28 U.S.C. § 835 (1946). 

4 Pothier v. Rodman, 261 U.S. 307 (1923). 

18 27 Stat. 252 (1892), as amended, 28 U.S.C. § 836 (1946). 

16 2 HoLpswortH, History or EnaiisH Law 478 (3d ed. 1923). 
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sel.’”!7 To ascertain which clients fall within that class, some Legal 
Aid organizations have set up financial standards of income and 
property which serve as initial guides. Some organizations with such 
standards expressly refrain from publishing them because controversy 
and misunderstanding might develop among lawyers of the commu- 
nity, who may feel that the Legal Aid office is accepting cases which 
should be handled by private counsel. Other organizations make no 
effort to set up any standard because they believe that “you no sooner 
make a rule than you find so many exceptions to it [that] the rule is 
of no effect.’’!® Offices customarily accept referral from social agencies 
in the community, assuming that such referral brings a client who is 
clearly entitled to Legal Aid services.'® The table on the following 
page shows the income limits set up by some Legal Aid offices.” 

Weight given to factors other than income varies with individual 
circumstances.” The property a prospective client has: car, real 
estate, savings, bonds or stocks, is always taken into consideration. 
Whether the car is essential to the client’s occupation, and whether 
the real estate is his home or is heavily encumbered are important. 
Other criteria considered are debts, length of time the client has had 
his present income, sickness in the family, and other misfortunes. 
Regardless of the client’s financial condition, Legal Aid organizations 





17 Atlanta Legal Aid Society; Boston Legal Aid Society; Legal Aid Bureau, 
United Charities of Chicago; Legal Aid Society of Cincinnati; Legal Aid Society 
of Cleveland; Legal Aid Bureau of Detroit; Indianapolis Legal Aid Society; 
Legal Aid Society of Philadelphia; Legal Aid Society of Pittsburgh; Legal Aid 
Society of Salt Lake City; Legal Aid Bureau, St. Louis, Mo. 


18 Boston Legal Aid Society. Such offices do ask what a client’s income is and 
what |= he has, and many, as in the case of the Legal Aid Society of Phila- 
delphia, have “an understanding as to what persons should or should not be 
served.”’ With an experienced staff, such a subjective standard would be fairly 
well defined. 

19 Legal Aid Attorney, Miami, Fla.; Legal Aid Society of Philadelphia. 


20 As all Legal Aid offices have pointed out, the figures in the table are used 
as guides only and in no case represent a fixed standard never to be varied. With 
the exception of the Dallas figures, each standard has been computed by setting 
a base for a single person or family of two and adding a certain fixed amount 
for each dependent. 


*1 The Atlanta Legal Aid Society points out, for example, though an applying 
wife may be within the general income range, if she is seeking a divorce and her 
husband has the means to pay her attorney, she does not require free legal serv- 
ice, for by court order her husband will be required to pay. Or a person may have 
an income within the general limit, but is a domestic worker, getting room and 
board, and so in most circumstances is able to hire private counsel. In cases of 
emergency where immediate legal services are required, income limits may be 
waived if the client cannot raise the necessary funds in the short time period. A 
seasonal worker’s annual income may be above the limit, but if he requires legal 
aid during a slack period in his line of work, he may be accepted. Another appli- 
cant may appear eligible for Legal Aid services, yet he may have relatives who 
would be willing to procure private counsel for him. 
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customarily refuse to take certain types of cases, such as crirainal 
cases and libel or slander actions.” 

The method used by Legal Aid organizations for determining who 
cannot obtain private counsel is well suited to the task performed by 
them. Their burden of work is already heavy™ and inability to accu- 
rately screen prospective clients could result in a tremendous increase 
in the number of cases handled, many of which should be taken by 
private attorneys. That the intermediate income group would turn 
as a matter of course to private counsel, if denied Legal Aid services, 
does not necessarily follow, however. Therefore efforts are now being 
made to provide such persons, who ordinarily never consult a lawyer, 
with readily accessible legal service at a moderate price.” 

The use of fixed maximum income standards can lead to serious 
inequities. This is especially true in a period of inflation, as now 
exists. Unless such standards are periodically revised, they will not 
reflect the changes in cost of living at the marginal hardship level. 


Conclusion 


The rule of eligibility, then, for the Federal In Forma Pauperis 
Statute and for Legal Aid is hardship, not destitution. That rule is 
commendable, for it broadens the scope of both to include those of 
the lower income level who might otherwise have no resort to legal 
services or the federal courts. That the same standard was reached by 
both facilities independently is indicative of the growing conviction, 
as expressed by the American Bar Association’s survey of the legal 
profession,” that practical justice should not be reserved for the poor 
and the privileged, but should be made available to all, particularly 
to that great mass of low and middle income persons who have not 
been served by the legal profession in the past. 


LEON FIELDMAN 





22 Legal Aid Directory (1949). 

23 A report of the Legal Aid Bureau of Detroit, covering an eleven month 

riod of 1948 shows that 16,244 applications for legal aid were filed with the 

ureau, and that 14,493 cases were actually disposed of in some manner during 
that period. 

* Abrahams, The Neighborhood Law Office Plan, 1949 Wis. L. Rev. 634. 

% The U.S. Dept. of Labor reports that in June, 1947, $3200 a year, or about 
$267 a month, provided a “necessary minimum’ for a family of four in an average 
American city. U.S. Dept. or Lasor, Bur. or Labor Sratistics, Buu. 927 (1947). 
While that figure does not represent the subsistence level that is inherent in Legal 
Aid standards, the increase in cost of living since then tends to show that Legal 
Aid maximum incomes are no longer adequate for even living without hardship. 


% See Porter, Surveying the Legal Profession, 32 J. Am. Jup. Soc’y 134 (1949). 
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REAL PROPERTY—TENANT’S RIGHT TO RELIEF FROM 
FORFEITURE FOR NON-PAYMENT OF RENT. Under the 
Wisconsin Statutes, four situations may arise requiring a determina- 
tion of a tenant’s right to secure relief from forfeiture of a tenancy 
for non-payment of rent: (1) when the landlord terminates either a 
periodic tenancy or a leasehold by a three day notice and unlawful 
detainer proceedings under Chapter 291; (2) when the landlord 
terminates a periodic tenancy by a fourteen day notice under Section 
234.03, followed by unlawful detainer proceedings; (3) when the 
landlord terminates a leasehold by peaceful re-entry pursuant to a 
forfeiture clause in a lease; and, (4) when the landlord proceeds in 
ejectment.! This matter may be particularly important when a valu- 
able commercial lease is at stake or when a landlord wants to be sure 
that the particular defaulting tenant from month to month will be 
ousted without opportunity to redeem. 

Historically, a court of equity has granted relief from forfeiture for 
non-payment of rent upon payment of all rent due plus interest and 
costs, when necessary to avoid inequitable consequences. The prin- 
ciple behind this is the same as that behind the mortgagor’s equity 
of redemption and the land contract purchaser’s redemption privi- 
leges; the forfeiture clause was inserted merely to enforce payment 
of the money,? and if payment plus interest for the delay is obtained 





1 This note omits any discussion of problems arising under Wis. Start. § 234.19 
(1947), dealing with leases of more than fifty years. 

Wis. Strat. § 291.01 (1947) reads: 

In the following cases any tenant or lessee at will, or by sufferance, or for 
any part of a year, or for one or more years of any real property . . . may be 
removed therefrom in the manner prescribed in this chapter, except that 
nothing herein contained shall affect the provisions of section 234.19: 

(1) When such person holds possession after the expiration of the term 
by lapse of time or after such tenancy at will or sufferance has been termi- 
nated by either party in the manner provided in sections 234.03 . . . and 
without —— of the landlord. 

(2) When such person holds over without such permission after any de- 
fault in the payment of rent pursuant to the agreement under which he 
holds and at least three days’ notice in writing, requiring in the alternative 
the payment of the rent or the possession of the premises, has been served 
in behalf of the person entitled to such rent of the person in possession of 
the premises.... 

(3) When such person holds over without such permission, contrary to any 
other conditions or covenants of the agreement under which he holds, after 
at least three days’ notice requiring the delivery of the possession of the 

remises has been served . . . on the person holding such possession. 

1s. Strat. § 234.03 (1947) reads: “‘. . . and in all cases of neglect or refusal 

to pay the rent due on a lease at will at least 14 days’ notice to remove given 
by the landlord, shall be sufficient to determine the lease.”’ 

22 Srory, Equity JuRIsPRUDENCE §§ 1314, 1315, 1316 (13th ed. 1886); 2 
TirFaANy, LANDLORD AND TENANT 1769 (1912). The courts held rather early 
that a landlord could not re-enter in the absence of a forfeiture clause, on the 
theory that the covenant to pay and the covenant to lease were independent 
covenants. Thus, lessors could re-enter in the event that the lessee broke any of 
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the creditor has all that he can expect. The lease redemption cases 
run well back into seventeenth century England. In fact, the Chan- 
cellor was so lenient then that Parliament passed a statute in 1731, 
purporting to curb his power of granting relief but still allowing the 
tenant a twelve month period in which he could obtain relief upon 
payment of all rent, interest, and costs.’ 

In this country, the equitable principle of relief has been applied 
(1) in the absence of any statute,‘ (2) in a few states where statutes 
provide for redemption in case ejectment is brought,’ (3) in most 
states under an unlawful detainer statute providing, typically, a 
notice period. The general rule is that relief will be granted if pay- 
ment is made during the notice period although the statute makes 
no provision for relief.* Many unlawful detainer statutes provide a 
specific time, usually during proceedings,? sometimes after judg- 
ment,® during which payment may be made. 

In all modern cases in which relief has been granted, the facts 
show substantial equities with the tenant. These facts probably move 
the courts as much as, and perhaps more than, the general argument 
that a forfeiture is intended merely to enforce payment of the rent. 
Typical situations include tenants who have made substantial in- 
vestments in fixtures,® or who have paid immediately on notice that 
rent previously mailed on time was lost or stolen in transit.'!° Many 
of the cases involve simple mistake or inadvertence" which delayed 





his covenants. The law courts enforced these clauses and the Chancellor re- 
fused to relieve except where the breach was mere failure to pay rent. Peachy v. 
Duke of Somerset, 1 Str. 447 (1714); Thomas v. Porter, 1 Chan. Cas. 95 (1668). 

3 4 George II, c. 28, § 2 and preamble. 

‘ Abrams v. Watson, 59 Ala. 524 (1877); Planters Ins. Co. v. Diggs, 67 Tenn. 
563 (1876); Atkins v. Chilson, 52 Mass. 112 (1846). 

5 Inu. Ann. Srat., c. 80, § 4 (Supp. 1947), Illinois Merchants Trust Co. v. 
Harvey, 335 Ill. 284, 167 N.E. 69 (1929); Minn. Strat. § 504.02 (1945); N.Y. 
Crv. Prac. Act § 1437; Va. Cope Ann. §§ 5530, 5531 (1942); W. Va. Cope ANN. 
§ 3670 (1949). 

* Farmer v. Pitts, 108 Neb. 9, 187 N.W. 95 (1922); New Mexico Motor Corp. 
v. Bliss, 27 N.M. 304, 201 Pac. 105 (1921); Dakota Hot Springs Co. v. Young, 
9 8.D. 577, 70 N.W. 842 (1897); Chapman v. Kirby, 49 Ill. 211 (1868); Chad- 
wick v. Parker, 44 Ill. 326 (1867). 

7™N.C. Gen. Stat. ANN. § 42-33 (1943); N.J. Rev. Srar. § 2:32-269 (Supp. 
1944). 

§ Wis. Star. § 291.15 (1947). 

® Lynch v. Versailles Fuel Gas Co., 165 Pa. 518, 30 Atl. 984 (1895); Rooney 
v. Crary, 8 Ill. App. 329 (1881). 

10 Paducah Home Oil Co. v. Paxton, 222 Ky. 778, 2 S.W.2d 650 (1928) ; Thomp- 
son v. Coe, 96 Conn. 644, 115 Atl. 219 (1921). 

1 Farmer v. Pitts, 108 Neb. 9, 187 N.W. 95 (1922); Shriro v. Paganucci, 113 
Me. 213, 93 Atl. 358 (1915); Wylie v. Kirby, 115 Md. 282, 80 Atl. 962 (1911); 
rir v. Jones, 1 Bush (Ky.) 173 (1867); Atkins v. Chilson, 11 Met. (Mass.) 
112 (1846). 








July] NOTES 743 


the rent one or two days; others emphasize the lessor’s habitual 
acceptance of late tender and failure to notify the lessee of his in- 
tention to enforce strict compliance.” 

The equitable relief doctrine, however, is inapplicable where the 
forfeiture is one imposed by statute,’ since as a matter of statutory 
interpretation granting such relief would contravene the express will 
of the legislature.* Thus, where th statute creates a forfeiture and 
sets a specific time during which a tenant may obtain relief, he may 
not do so after such period has run." If the statute is silent on pos- 
sible relief from forfeiture, the courts generally deny relief after the 
notice period has run, if any is provided."* 

In many cases where relief is denied because statutory forfeiture 
operates, an opposite result probably would be reached, if the equity 
rule controlled. Typical fact situations include an habitual accept- 
ance of previous late tender with no notice of intention to enforce the 
covenants strictly;!’ a tender of full rent one day after demand and 
only five days after it was due;!* and an investment by the tenant of 
$2,500 in improvements on the land.'® In all these cases, forfeiture 
was enforced, suggesting that a court’s interpretation of the par- 
ticular statute involved is not swayed unduly by particular equities 
in favor of the tenant. If the statute actually creates a forfeiture, 
the equities make no difference. 

Applying these two lines of reasoning to each of the four possible 
situations arising under the Wisconsin Statutes, there appears to be 
considerable uncertainty. 





12 Carpenter v. Wilson, 100 Md. 13, 59 Atl. 186 (1904); Thropp v. Field, 26 
N.J. Eq. 82 (1875). 

13 Clark v. Barnard, 108 U.S. 436 (1882); Rainey v. Quigley, 180 Ore. 554, 178 
P.2d 148 (1947); State v. McBride, 76 Ala. 51 (1884); Smith v. Mariner, 5 Wis. 
551 (1856); Taylor v. Carondelet, 22 Mo. 105 (1855); Peachy v. Duke of Somer- 
set, 1 Str. 447 (1714); Keating v. Sparrow, 1 Ball. and B. 367 (1810). 

Contra: Donaldson v. Abraham, 68 Wash. 208, 122 Pac. 1003 (1912) (with- 
out citing authority). 

14 2 Srory, op. cit. supra note 2, § 1326; 1 Pomeroy, Equity JuRISsPRUDENCE 
§ 458 (2d ed. 1892). 

1 Rainey v. Quigley, 180 Ore. 554, 178 P.2d 148 (1947); New Mexico Motor 
Corp. v. Bliss, 27 N.M. 302, 201 Pac. 105 (1921); Ralph v. Lomer, 3 Wash. 401, 
28 Pac. 760 (1891). 

16 Neitsch v. Tyrrell, 25 Wash.2d 303, 171 P.2d 241 (1946); Cunningham v. 
Moore, 60 Ga. App. 850, 5 S.E.2d 71 (1939); Roussel v. Kelly, 41 Cal. 360 
(1871); Chadwick v. Parker, 44 Ill. 326 (1867). 

For a further discussion of the two lines of reasoning in forfeiture cases, see 
Notes, 170 A.L.R. 1156 (1947); 56 A.L.R. 800 (1928); 24 A.L.R. 724 (1923); 
16 A.L.R. 437 (1922). 

17 Neitsch v. Tyrrell, 25 Wash.2d 303, 171 P.2d 241 (1946). 

18 Cunningham v. Moore, 60 Ga. App. 850, 5 S.E.2d. 71 (1939). 

19 Roussel v. Kelly, 41 Cal. 360 (1871). 
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UNLAWFUL DETAINER STATUTE 


It is clear from the wording of Section 291.01 that the unlawful 
detainer remedy is available to any landlord seeking to terminate 
any tenancy for failure to pay rent. The statute allows a tenant 
relief, however, if he pays within the three day notice period or 
within ten days after judgment. This gives him a minimum of nine- 
teen days during which he can retain possession.”® 

After the ten day period provided in Section 291.15 has run, the 
rule that equity will not relieve from a statutory forfeiture would 
seem to preclude any further relief for the tenant.2' This was the 
holding of the Oregon court in the case of Rainey v. Quigley,” inter- 
preting a statute which read: “The failure of a tenant te pay his 
rent ... for a period of 10 days. . . after the same becomes due and 
payable, shall operate to terminate his tenancy.’”™ The tenant in 
this case was twenty-two days late in payment of rent when the 
lessor began an unlawful detainer action. The tenant then tendered 
all rent due plus interest and costs. In a suit by the tenant to enjoin 
further proceedings, the court denied relief on the grounds that the 
statute created a forfeiture.* 

It will be observed that the Oregon statute is much more strongly 
worded than the Wisconsin Unlawful Detainer Statute. The words 
“shall operate to terminate his tenancy’’™ no doubt work a forfeiture 
more clearly than “a writ of restitution may issue.’’” Still, it is diffi- 
cult to ascribe much real significance to the Wisconsin statute, un- 
less it means that the landlord can re-enter and terminate the lease 
after the tenant has failed to pay rent within the specified period of 
ten days. Since one of the purposes of Chapter 291 is to afford a 





20 Wis. Strat. §§ 291.01, 291.15 (1947). Wis. Srar. § 291.15 (1947) reads: 
When a final judgment shall be rendered in favor of the plaintiff in any 

such action, brought against a person for holding over after default in the 

payment of rent, either in justice’s court or in the appellate court, he may 

stay all proceedings on such judgment by paying all rent due at the date of 

the judgment and the costs of the action or by filing with the justice, or after 

judgment in the — court, as such justice or clerk shall approve, to 

the effect that he will pay such rent and costs within ten days; at the expira- 

tion of which time a writ of restitution may issue unless he produce to the 

justice or clerk satisfactory evidence of such payment. 

% See notes 14, 15, and 16 supra. If a tenant did seek relief under the equity 
—, he would have to bring a separate suit in a circuit court in Wisconsin 

cause justice courts have no equity jurisdiction. 

2 180 Ore. 554, 178 P.2d 148 (1947). 

*3 Ore. Comp. Laws Ann. § 8-309 (Supp. 1947). 

* The Oregon court reviews the entire history and reasoning of the refusal of 
equity courts to relieve against statutory forfeiture. 


% See note 23 supra. 
% Wis. Srar. § 291.15 (1947). 
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landlord summary relief when rent is unpaid, it seems only logical 
that, when the legislature designated a specific period in which the 
tenant could obtain relief, it intended to create a forfeiture at the 
end of the period if the rent were still unpaid.?’ 

Two cases which might be interpreted as being contrary to the 
above conclusion are Abrams v. Watson, an Alabama case, and Charles 
Mulvey Mfg. Co. v. McKinney, an Illinois case.2* They seem to be 
distinguishable, however, because the statute in each case made no 
provision for relief at any time, suggesting that the legislature did 
not intend to preclude the usual relief given by equity and adopted 
as part of our common law. 


Tue FourtTEEN Day Notice STATUTE 


A second and more difficult problem arises in Wisconsin where a 
lessor proceeds under the fourteen day notice statute to terminate a 
periodic tenancy for non-payment of rent.?® While Section 234.03 
also covers the common law tenancies at will and sufferance, these 
seldom arise and present no practical problem. Moreover, since the 
termination of tenancies from year to year created by the holding 
over after a term for years is provided for in Section 234.07, it appears 
that these tenancies would not fall within Section 234.03. The Wis- 
consin court so held as to the thirty day notice to terminate in the 
case of Brown v. Kayser.*° If the thirty day notice to terminate pro- 
vided in Section 234.03 does not apply to tenancies from year to 
year created by holding over after a term for years, it would seem 
that the fourteen day notice to terminate for non-payment of rent 
does not apply either. Since Section 234.07 speaks of such a tenancy 
from year to year as a “lease,” it is probably closer to a term for 
another year than a tenancy at will. 

The important situations which are covered by the fourteen day 
notice statute are, therefore, periodic tenancies from month to 
month or tenancies from year to year created by a void parol lease. 
In applying the statute to these types of cases, a problem arises be- 
cause the statute provides no redemption period after notice. The 
question is, did the legislature intend to create a forfeiture by the 
giving of notice, thus denying the tenant the right to relief under 





27 See notes 15 and 16 supra. 

28 59 Ala. 524 (1877); 184 Ill. App. 476 (1914). 

39 Wis. Stat. § 234.03 (1947). 

3° 60 Wis. 1, 18 N.W. 523 (1884). This case was decided before the final clause 
of § 234.07 was added, providing for a notice to terminate a tenancy from year 
to year created by holding over a term. 

*! Sutherland v. Drolet, 154 Wis. 619, 143 N.W. 663 (1913). 
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the equity rule; or did it merely intend the notice period to be a 
means of forcing collection of the rent? If the latter were true, then 
it would follow that equity couid relieve if full payment were made 
within fourteen days. 

A check through the legislative history of the statute makes it 
reasonably certain that it was simply copied, either from the laws of 
Michigan or Massachusetts.** Apparently, only the Massachusetts 
court has interpreted a similar statute, in the case of Kimball v. Row- 
land.* At least this is the only case under such a statute which in- 
volves relief from forfeiture for non-payment of rent if tender is made 
after notice has been given. In this case a fourteen day notice to quit 
was given on July 5th, after the tenant had failed to pay the July 
rent. On the following day, the tenant paid all rent then due. The 
landlord accepted it, but expressly reserved the right to regain pos- 
session at the end of the fourteen day notice period. In an action for 
unlawful detainer brought at the end of said period, the court held 
that payment of all sums due did not bar the landlord’s right to 
recover possession on the grounds that “the direct object of the 
Revised Statutes, c. 60, sec. 26, seems to . . . enable a landlord to 
determine a tenancy at will. . . .””** The Massachusetts court has, 
therefore, rejected the theory that the purpose of the notice period 
was to force collection of the rent and to relieve if it were obtained. 
Instead, they have taken the view that the purpose of the statute 
was to work a forfeiture upon the non-payment of rent for a lease 
at will. 

The Massachusetts statute remained unchanged for ninety years. 
In 1946, evidently feeling that no relief was possible under the 
statute in its original form, the Massachusetts legislature amended 
it to provide that relief could be obtained if rent, interest, and costs 
were paid within the first five days of the fourteen day notice period.* 

There are no court decisions and no helpful legislative history to 
aid in determining the intent of the Wisconsin legislature.* The 
terms themselves, “shall be sufficient to determine the lease,’’®” 
certainly are strong enough to be interpreted to preclude any relief 
once the fourteen day notice is given, and many Wisconsin judges 





32 Wis. SENATE JOURNAL (1849); Wis. ASSEMBLY JOURNAL (1849); Wis. ANNO. 
6, 297, 1355 (1930); SANBORN AND BERRYMAN, Wis. ANN. Srart., Preface (1889); 
Micu. Rev. Srat., c. 66, § 34 (1846); Mass. Rev. Srart., c. 60, § 26 (1836). 

3372 Mass. 224 (1856). 

* Td. at 225. 

33 Mass. Laws 1946, c. 202. 

% See note 32 supra. 

37 See note 29 supra. 
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and lawyers so believe. It might be argued that since both Sections 
291.01 and 234.03 were passed at the same time, and since the former 
calls for a notice to quit or pay while the latter simply provides for 
a notice to quit, the legislature intended to allow relief upon payment 
during the notice period under the unlawful detainer statute but not 
under the fourteen day notice statute. Moreover, Section 291.15, pro- 
viding the additional ten days after judgment, was added to the un- 
lawful detainer statute in 1878 for equity reasons,** while Section 
234.03 was not changed. 

In contrast to the Kimball case and the inferences drawn from the 
wording of the statutes, there is the firmly established equity doc- 
trine previously discussed. The reasoning of this principle has ap- 
parently never been applied to a statute comparable to the Wiscon- 
sin fourteen day notice statute. The courts have consistently held, 
however, that in unlawful detainer actions, the equity principle 
gives relief from forfeiture for non-payment of rent if all back rent 
is paid during the notice period, even where the statute fails to specify 
any period for relief.* 

An illustrative case decided, in South Dakota, is Dakota Hot 
Springs Co. v. Young.*® Here, a tenant failed to pay rent due on a 
hotel lease, but tendered it during the three day notice period allowed 
under unlawful detainer. The court granted relief, reasoning that the 
purpose of the statute was to force the collection of rent. Having 
obtained that, the landlord had all that he could justly claim. Even 
though applied to a different notice period and in different circum- 
stances, this equity principle has become firmly established in the 
common law“! and is consistently followed except where changed by 
statute. Moreover, statutes in derogation of the common law are 
strictly construed.” 

Therefore, a Wisconsin court might very well hold that despite 
the Kimball case and the inference to be drawn from the wording of 
the unlawful detainer and fourteen day notice statutes, the legislative 
intent is not clear, and that a strict construction leaves the common 
law rule of relief from forfeiture unchanged, at least if the tenant 
pays before the end of the fourteen days. The court might be inclined 





38 Wis. ANNO. 1355 (1930). 

39 See note 6 supra. Two contra cases are Tucker v. Arrowood, 211 N.C. 118, 
189 S.E. 180 (1937); Norris v. Morril, 43 N.H. 213 (1861). 

409 S.D. 577, 70 N.W. 842 (1897). 

41 The rule is recognized but not applied in The Sue Lake Mining Co. v. 
Wakefield, 72 Wis. 204, 39 N.W. 136 (1888). 

4 Wis. Const. Art. XIV, § 13; Zech v. Accola, 253 Wis. 80, 33 N.W.2d 232 
(1948); Estate of Phalen, 197 Wis. 336, 222 N.W. 218 (1928); Orton v. Noonan 
and McNab, 29 Wis. 541 (1872). 
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to give relief even in a tenancy from month to month where the 
tenant’s interest in the land is not great, but where, nevertheless, 
the tenant has a substantial interest in retaining possession for an 
additional thirty days; for example, where a seasonal business is 
concerned. In the case of a void parol farm lease from year to year, a 
court might be even more willing to give relief because of the hard- 
ship of such a short notice period. 

A positive conclusion regarding a tenant’s right to relief when a 
fourteen day notice is used is now impossible. While landlords have 
not made frequent use of the statute in the past, it may come into 
more common use, since rent controls have been lifted. Many land- 
lords will no doubt want to evict troublesome tenants whose position 
has been secure in the past, in the least possible time and without 
the risk of their obtaining relief by paying after the giving of notice. 

Once the fourteen day notice period has run, if the tenant has not 
removed, a landlord can bring unlawful detainer with a notice simply 
to quit and not requiring in the alternative to ‘‘quit or pay.’ This 
implies that no further period of relief is intended and that Section 
291.15 does not apply. While this is not explicit in the statute, a 
contrary interpretation would mean that a tenant would have almost 
a month after default during which he could remain in possession. 
Such an interpretation would seem to violate the theory of both 
statutes, and leave the fourteen day notice statute meaningless, 
since the landlord can remove a tenant from month to month in any 
case by thirty days’ notice. 


PEACEFUL PossEssION WiTHOUT AID OF STATUTE 


The third problem concerning relief from forfeiture for non-pay- 
ment of rent arises when the lessor gains peaceable possession of the 
premises without the aid of any statute, but under the provision for 
re-entry in the lease. The question is what rights does a tenant have 
if he subsequently tenders all rent due plus interest? 

In the English case of Howard v. Fanshawe,“ the court gave relief 
where the lessor had peaceably re-possessed a building under con- 
struction. The court reasoned that the statute allowing relief did 
not preclude the court from granting it where the statute was not 
used. Since the lessee sought relief within the time during which he 
could have obtained it if the lessor had used the statute, the lessor 





* Wis. Star. § 291.01 (1947). 
“ [1895] 2 Ch. 581. 
“ See note 3 supra. 
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could not complain if relief were granted. There seem to be no other 
cases which directly decide the point. 

The logic of the Howard case is based on the common law right to 
relief if the lessee paid the back rent within a reasonable time. If 
a landlord chooses not to use a statute, it is fair to say that he con- 
sents to whatever limitation the common law placed on his rights. 
The only theory under which relief has been denied, except where 
the equities were against the tenant, is that the statute worked a 
forfeiture. If the statute is not used, it can hardly be argued that it 
works a forfeiture. In any case, a tenant should have the same length 
of time after dispossession in which to redeem that he would have 
had under the statute because the lessor should not be allowed at 
his election to determine the tenant’s rights. 

The question of how long a tenant would have the right to relief 
in equity upon payment of all sums due would probably depend 
on the equities of the case and the weight which a court would be 
willing to give to old English precedent. The case will not arise often 
because the lessor can seldom obtain peaceful possession without aid 
of statute unless the lessee voluntarily abandons. 


EJECTMENT 


While the landlord in modern times does not often proceed in 
ejectment, it seems quite clear that the tenant has a substantial right 
to relief in equity if this action is brought for the non-payment of 
rent.“ Again, the question of how long a tenant would have the 
right to relief in equity upon payment of all sums due would depend 
on the equities of the case and the weight which a court would be 
willing to give to the old English precedent. 


CONCLUSION 


A tenant’s right to relief in equity from forfeiture for the non- 
payment of rent upon payment of all sums due depends upon the 
balancing of two well established theories of equity jurisprudence: 
(1) A forfeiture is not enforced in equity where it was intended 
merely to insure the payment of money because upon payment by 
the one in default, the other party obtains all he bargained for. 
(2) Equity will not relieve against a forfeiture provided by statute. 
The result in any particular case, whatever remedy is used by the 
landlord, will depend on the court’s interpretation of the statute in- 





46 Sheets v. Selden, 74 U.S. 416 (1868) ; Illinois Merchants’ Trust Co. v. Harvey, 
335 Ill. 284, 167 N.E. 69 (1929). Gregg’s Case, 2 Salk.596; Goodtitle v. Holdfast, 
2 Str.900; see Wis. Srar., c. 275 (1947). 








750 WISCONSIN LAW REVIEW [Vol. 1950 


volved and the particular facts of the case which sway the equities 


either more or less in favor of the tenant. 
GLEN R. CAMPBELL 





SALES OF LAND—PLATTING APPROVAL IN LAND DIVI- 
SIONS. Private interests, in the creation of land subdivisions, sub- 
stantially determine the character of a community’s development. 
The creation of new parcels of land is the critical point in determining 
how the city will grow, for in most cases the land use prescribed by 
the subdivider remains the permanent usage. Purchasers buy the 
land and permanent improvements are constructed. If the sub- 
divider’s plan is not in accord with community interests, the com- 
munity is usually barred from rectifying it by prohibitive costs. Or 
if money is made available, the community can extricate itself from 
its predicament only with serious dislocations. 

Most serious trouble can be averted if the public interest is repre- 
sented at’ the creation of the new subdivision. Both the quality and 
quantity of new subdivisions should come under government scrutiny 
at this initial stage. Quality refers to the way in which the land is 
subdivided, quantity, to how much land is subdivided. Motivated by 
the desire for profits, the subdivider may make streets too narrow, 
and lots too small. He may not have set aside land for schools, parks, 
recreation areas, or parking space. He may have neglected to see 
that subdivision streets run directly into the city street system. 


The result is a neighborhood that, when fully developed, will 
be congested with buildings and overcrowded with people. There 
will be the unnecessary irritations of noise and confusion and un- 
justified hazards of fire and traffic. On the other hand, wise land 
planning can create pleasant, safe living environments and can 
minimize costs of grading and street and utility installations. 
The natural beauty of the terrain can be fully exploited with 
little or no added costs.! 


The city may be harmed by an excess of subdivided land, resulting 
from speculation. Without government control, laad may be removed 
from agricultural use before it is needed for residential purposes, and 
may lie vacant for long periods. Values built on a speculative base 
may fall suddenly, resulting in large tracts of tax-delinquent land or 
unpaid assessments. Demand for lots of a certain type may change, 
necessitating a by-passing of such land for raw land that can be 
divided to suit present needs. If the city has no power to prevent 


1 Ratcuirr, UrBAaN Lanp Economics 416-417 (New York: McGraw-Hill, 1949). 
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land-divisions, the tendency to create new land parcels along highways 
instead of in compact subdivisions adjoining the city will result in 
the uneconomic cost of extending utilities for great distances. 

Because of these considerations, most states have statutes giving 
governing bodies some power to control subdividers.? In general, 
such statutes give governing bodies control over the quality of the 
subdivision, but not over quantity.* 


Statutory REGULATION IN WISCONSIN 


The Wisconsin statutes, like those in other states, attempt no 
express control over quantity and the control over quality is blurred 
and ambiguous in at least two important respects. 

(1) It is not clear which land divisions must be formally platted 
and approved by governing bodies; and 

(2) The standard for approval or disapproval (other than compli- 
ance with numerous technical drawing and surveying requirements 
in drawing the plat) is not expressly set forth. 

The first ambiguity arises because Sections 236.03 and 236.044 
seem to require the platting of every “land-division” which is defined 
as “any change, redivision, or rearrangement in the boundary or 
division lines of a parcel of land or public thoroughfare.’’> But Sec- 
tion 236.16,° on the other hand, requires platting only where land is 


2 LAUTNER, SUBDIVISION ReGuLatTions (Chicago: Public Administration Serv- 
ice, 1941). 

* Virtually all of the states deny the privilege of recording a plat of a subdivision 
unless it has been approved by specified governing bodies. Some of the states add 
the provision that sale by reference to an unrecorded plat shall be unlawful and 
subject to penalties. See Minn. Strat. § 462.30 (1945); Pa. Srat. Ann. tit. 53, 
§ 9172 (Purdon 1938). These provisions are copied from VII Harvarp Crry 
PLANNING StuptEs 86 (Cambridge: Harvard University Press, 1935). States having 
such a provision usually give the governing body power to enjoin such a sale. 
Other sanctions have been used. The extension of utilities has been denied in an 
effort to pressure subdividers to conform to community plans. See Mass Acts 
1936, c. 211, § 81G. One state has gone so far as to refuse to compensate those 
whose property has been destroyed in condemnation proceedings if the property 
was located in violation of the plan. See N.C. Cope Ann. § 2793(f) (Michie 1939). 

Some states have required approval as a condition to sale when a substantial 
number of lots of less than a certain size have been created. See R.I. Laws c. 
1631 (1945). But a few states have gone beyond this and in some areas have 

required government approval as a condition to any land-division. See Minn. 
oy § 471.29 (1945); Ind. Acts c. 268, § 12 (1935). 

4 Wis. Srat. (1947). 

5 Wis. Star. (1947) § 236.01(3). 

6 Section 236.16(1) provides: 

Whenever any owner, subdivider, or his agent has divided land into five 
or more lots of one and one-half acres each or less in area, or shall in any calen- 
dar year have divided any tract of land into five or more parts of one and one- 
half acres each or less in area, for the purpose of sale, such owner, subdivider 
or his agent shall cause to be recorded in the office of the register of deeds 
of the county in which any portion of said land is located, a final plat thereof 
in all respects in full compliance with this chapter. 
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divided into five or more lots each with an area of an acre and a half 
or less, thus by negative inference apparently exempting: (1) land- 
divisions which result in parcels larger than an acre and a half each, 
and (2) land-divisions which result in fewer than five parcels each of 
an area of an acre and a half or less. The Attorney-General has ruled 
that the legislature intended these exemptions,’ and the law is being 
administered on this basis. As will be shown, as a result of these 
exemptions a considerable amount of unapproved and uncontrolled 
parcellization has occurred. In spite of the Attorney-General’s 
opinion, however, it is still arguable that the legislature intended 
formal platting and approval for all land divisions, with special 
penalties provided for failure to plat and get approval where five or 
more parcels of the type defined in Section 236.16 are created. 
Milwaukee County is an exception to these generalizations. ® 

The second ambiguity in the Wisconsin statutes relates to stand- 
ards to be applied by governing bodies in approving or disapproving 
plats. Section 236.03(1) requires that :° 

Any owner of land wishing to make a land-division thereof . . . 

for the purpose of sale . . . shall cause the same to be surveyed, 

and divided in accordance with this chapter. 


The same section requires certain monuments to placed on the 
land,)® designation of streets and alleys by the boundaries of lots," 
and that lots be of a certain minimum size.’* Section 236.04(1) 
requires: 


When the survey and land-division is completed the owner shall 
cause a final plat thereof to be made. . . 


The plat must conform to certain technical standards." Special 
requirements are provided for lake and stream shore subdivisions." 
The completed plat shall not be “valid or entitled to be recorded 
until it has been submitted to and approved by the governing bodies 





725 O.A.G. 520 (1936); 35 O.A.G. 296 (1946); 36 O.A.G. 185 (1947). 
8 See Wis. Star. (1947) § 236.14 and § 236.143. 


* Excepted from the provisions of Chapter 236 are cemeteries and assessor’s 
plats, by Section 236.02. 


10 Wis. Stat. (1947) § 236.03(2) to (5). 

1 Wis. Strat. (1947) § 236.03(6). 

2 Wis. Stat. (1947) § 236.03(7). 

13 Wis. Stat. (1947) § 236.04. 

4 Wis. Stat (1947) § 236.04(14) and (15). 
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as this section provides.’’ In some cases approval of more than one 
body is required depending on where the land is situated."* 
The right is specifically given the governing body to examine the 


% Wis. Srart. (1947) § 236.06(1). 

16 Wis. Srat. (1947) § 236.06(1), as amended by Laws of Wis. c. 236, § 138 
(1949) F atone for approval as follows: 

(a) For lands lying in a town the town board. 

(b) For lands lying outside the limits of any city or village in any county 

having a county platting, regional or zoning plan, the governing body em- 

powered to supervise or administer such county po. In such counties having 

a rT ess than two hundred and fifty thousand, the approval of vil- 
lage boards of villages hosing ViENSD plan commissions and common councils 
of cities of the fourth class having city p i 





lan commissions, shall be required 
when such lands are located within one and one-half miles of the limits of 
such villages or cities and the approvals of the city councils of cities of the 
second and third class having city plan commissions shall be required when 
such lands are located within three miles of the limits of such cities. Such 
village or city plan commissions shall be the village or city plan commissions 
as provided by statute. 

(c) For lands lying in any county not having a county plan and situated 
within one and one-half miles of the limits of any city of the fourth class or 
of any village, the common council of such city or the village board of such 


village. 

(d) Te lands lying in any county not having a county plan and situated with- 
in three miles of the limits of any city of the second or third class, the common 
council of such cities. 

(e) For lands lying within three miles of the limits of any city of the first 
class, the common council of such city. 

(f) For lands lying in any city or village the common council or village board 
and in addition, in the case of plats of land abutting on a county park or park- 
way in counties having a population of 500,000 or more except in cities of the 
first class, the county board after reference to and recommendation from the 
county park commission. 

(g) For lands lying in any subdivision adjoining any lake or stream or where 
access is provided to any such lake or stream, the state board of health. 

(h) For lands lying in towns the state director of regional planning. . . . 

(i) For lands lying in any county having a county planning board or depart- 
ment employing permanently at least one registered civil engineer, the pro- 
visions 0 pagnene (e), (g) and (h) of this subsection shall not apply, and 
in lieu thereof, when plats are submitted to the county board, and before 
approval by said beanl, a copy of said plat furnished at the owner’s expense 
shall be sent immediately by registered mail to the city clerk of any city of 
the first class wherever the lands covered by said plat lie within three miles 
of the limits of said city of the first class, to the state board of health, and to 
the state director of regional planning. If either such city of the first class, 
state board of health, or state director of regional planning objects to the 
plat as submitted, such objector shall within ten days from receipt of such 
plat file written notice of such objection with the county highway committee 
of the county in which such plat lies. . . . Said county highway committee, 
after said hearing, may require such changes in the plat as the committee may 
deem necessary as a result of the hearing, and said plat shall then be eligible 
to be recorded upon approval of the governing body empowered to supervise 
or administer the county plan as provided in paragraph (b) of this subsection, 
which body in counties having a population of 500,000 or more shall be the 
county board of supervisors. In said last named counties the county board 
of supervisors shall refer all pro; plats to the county park commission 
for consideration and recommendation to the county board. 

(j) For lands abutting on a state trunk highway, or connecting street, the 
state highway commission, provided that in counties having a county plan- 
ning board or department as provided in paragraph (i), the procedure therein 
provided for plats shall be followed. 
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plat as to technical requirements,'’ but nowhere is specific authority 
given to disapprove a plat because of conflict with community inter- 
ests. Such basic power must be found by implication from the statutes. 
Thus Section 236.08 which specifically forbids governing bodies to 
require conformance to a town, city or village plan that conflicts with 
a county or state plan implies a power to require conformance with 
a plan where there is no such conflict. In addition, the necessity in 
most instances of obtaining more than one body’s approval, and the 
provisions for hearings for those who protest the validity of its 
ruling, indicate that the local body’s discretion is not confined to 
formal drafting requirements.'* 

On the other hand, it is arguable that since Sections 236.14 and 
236.143 give Milwaukee County power to regulate subdivisions in 
the light of community planning, and give no such power affirmative- 
ly to other counties, no such power was intended outside of Mil- 
waukee County. However, the legislative intent inferentially evi- 
denced by the other sections just mentioned plus the practical 
construction of these statutes by local governing bodies for many 
years would seem to overcome this argument.’® 

Tied closely to these ambiguities is the problem of penalties for 
violations. The penalty provisions are reasonably clear in themselves, 
but their application in some situations is not. For example, suppose 
that the early sections of the chapter are construed to require sur- 
veying, platting and official approval for all “land-divisions” regard- 
less of number or size of parcels. Loss of the privilege of recording 
the plat is then the only penalty for non-compliance, when the land- 
division is of a type not covered by Section 236.16. On the other hand, 
a land divider whose division does not fall within the size and number 
limitations of Section 236.16 might nevertheless be subject to a fine 
of from $100 to $1000 if he platted and either failed to record within 
a specified time after approval by the local body or recorded without 
first submitting his plat for approval.”° 

Registers of deeds have special responsibilities which apparently 





17 Wis. Strat. (1947) § 236.06(8). 

18 27 O.A.G. 638 (1938). This opinion rules only on the question whether the 
State Director of Regional Planning has such discretion, but the two arguments 
here advanced are equally applicable to the other governing bodies. 

19Tt would seem that Section 236.14 was not intended to give Milwaukee 
County a power it did not possess but to delegate such power to a special agency 
in Milwaukee County, and to regulate procedural matters. Similarly, Section 
236.143 was intended to give Milwaukee County a more stringent authority 
to forbid land divisions in some areas altogether. Neither was intended to give 
Milwaukee County a power of rejecting plats for nonconformance with com- 
munity plans that the county would not have otherwise had. 


20 Wis. Stat. (1947) § 236.06(4). 
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extend to plats for all land-divisions whether covered by Section 
236.16 or not. Registers must not record any plat unless certain 
affidavits appear on it,2! and unless a certificate is filed with the 
register stating that there are no unpaid taxes or assessments on 
any of the lands included in the plat.** They must not record a plat 
unless evidence of its approval is attached,™ or unless the plat is 
offered for record within certain prescribed times after approval. 
A fine is provided for recording in violation of these latter two pro- 
visions.”® After recording the plat the register is directed to notify each 
governing body whose approval was required that the plat has been 
recorded.”® 

The penalties imposed upon an “owner, subdivider or his agent” 
who violates Section 236.16 are especially severe. The following sanc- 
tions are available if such person divides land into five or more lots 
each with an area of an acre and a half or less, or has done so over 
the course of a calendar year, and if he does not record a “final plat 
thereof in all respects in full compliance with this chapter:’’?’ 

(1) A fine of from $25 to $500 or imprisonment up to six months, 
or both, may be imposed.** 

(2) Any remedy to which the aggrieved municipality may other- 
wise be entitled is expressly reserved.?® 

(3) All sales of such land are illegal and are voidable by the buyer, 
his heirs or representatives within one year after the sale.*° 

The latter penalty could well interfere with the subdivider’s at- 
tempt to sell, or borrow money on, sales contracts until satisfactory 
proof of full compliance of the very detailed surveying, platting and 
approval requirements of the chapter has been submitted and ex- 
amined. It might also mean that the subdivider’s title to the sub- 
division as a whole is unmarketable, assuming he is attempting to 
sell it in its entirety, because, for example, his plat merely fails to 





21 Wis. Strat. (1947) § 236.05. 

2 Wis. Strat. (1947) § 236.055. 

23 Wis. Star. (1947) § 236.06(2). 

“ Wis. Stat. (1947) § 236.06(3). 

% Wis. Star. (1947) §236.06(5) provides for a forfeiture of $50-100. 

2% Wis. Star. (1947) § 236.11(2). 

27 Wis. Star. (1947) § 236.16(1). Quaere: does a “final plat . . . in full com- 
pliance with this chapter’ mean that the plat must not only meet all surveying 
and technical platting requirements, but also that. it must be approved by the 
appropriate local body? 

28 Wis. Strat. (1947) § 236.16(4). 

29 Ibid. 

30 Ibid. 
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show adjoining streets “in waterproof non fading red ink under- 
scored by a dotted line.’’™ 


APPRAISAL OF STATUTE 


The policy of the legislature as shown by Section 62.23 and Chapter 
236 of the statutes is to promote community planning in Wisconsin. 
Chapter 236 is designed largely as a preventive measure. Cities do, of 
course, have the power of condemning land by eminent domain for at 
least some purposes of community planning.** But if land has been sold 
and structures erected upon it, condemnation can be very expensive, 
or impossible, practicably. The intent of Chapter 236 seems to be to 
facilitate planning by eliminating the problem of expensive condemna- 
tion, to the extent that political subdivisions are given the power to 
regulate land divisions before any extensive building has been com- 
pleted. The legislation, however, is not wholly adequate. 

Under the statute it is clear that an owner may without meaning- 
ful penalty divide and sell less than five lots a year, by metes and 
bounds, or by reference to an unrecorded and unapproved plat with- 
out platting and without approval of any governing body.* Such 
sales have proved detrimental to community planning, for the crea- 
tion of even one new lot or parcel of land with subsequent improve- 
ments may make fruition of the plan impossible. 

In addition there is under the statute no real penalty for failure 
to plat or get approval when land is divided into any number of lots 
each with an area of more than an acre and a half. Some subdividers 
have used this exemption to sell more than four lots a year without 
approval. They sell lots just a bit larger than an acre and a half by 
reference to a government plat, leaving it to the purchaser to divide 
the parcel and sell four of the resulting lots. Neither the subdivider 
nor the purchaser has had to make a plat or get it approved, and the 
result is the creation in one year of many new lots of less than an 
acre and a half from the subdivider’s original holdings. Thus a new 

subdivision has sprung up within a year without any platting or 
governmental approval. This results in complexities in real estate 
descriptions. 
i The statute has other deficiencies. As has been shown, it does not 
expressly provide that the approval of the governing body is contin- 
gent upon the plat’s conformance with its plans. Nor does the statute 





31 Wis. Strat. (1947) § 236.04(11). 
3% And see Wis. Srar. (1947) § 62.22 and § 62.23(17) on powers of cities to 
buy the land for planning purposes. 


33 Simmons v. Johnson, 14 Wis. 568 (1861). 
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spell out limits to which a planning commission must confine itself 
in refusing approval,™ and it may be that the requirements of multi- 
ple approval works hardships on subdividers who are shuttled back 
and forth between governing bodies with conflicting plans. In prac- 
tice local bodies and subdividers have negotiated voluntary arrange- 
ments acceptable to both. The Wisconsin Supreme Court has never 
been called on to construe the statutes in the particulars mentioned. 
If some day a stubborn subdivider refuses to acquiesce to the de- 
mands of a local body, attorneys for the municipality will wish they 
had a clearer and stronger statute on which to stand in court. 


RECOMMENDATIONS 


Chapter 236 has a twofold purpose: (1) to foster effective land 
planning, and (2) to make real estate titles more certain by simplifying 
real estate descriptions. Of these the first is the most important 
objective. 

Plats are not necessary to planning. The important requirement 
for planning is that land-divisions be approved by governing bodies. 
In large subdivisions plats aid in determining whether approval 
shall be granted, but in the creation of a few new parcels of land 
a plat does not represent a material convenience. The seller of five 
or more lots of an acre and a half or less within a year should remain 
subject to the statutory requirement of platting both for reasons of 
certainty of title and planning. But government approval should be a 
condition precedent to every new division of land. 

Under the present statute, approval is necessary only as a con- 
dition to recording the plat. As pointed out above, this has not pre- 
vented interference with planning. Sales of all new parcels without 
government approval should be declared unlawful. The seller who 
violates should be subject to fine or imprisonment, and the sale 
should be voidable at the option of the buyer. In addition, the 
aggrieved political subdivision should have the power to enjoin un- 
lawful sales. Since a fine may be insufficient to prevent such sales, 
and the buyer may be satisfied with his purchase, it may be better to 
declare the sale void. This would permit complicated descriptions 
for those parcels that need not be platted in accordance with Section 
236.16, but the all important purpose of planning would have been 
achieved. 

To meet possible constitutional objections to this proposal, the 





™ One complaint is that a subdivider must ‘purchase approval” from capricious 
planning bodies. The subdivider is forced to make many concessions in order to 
get approval. 
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statutes could instead refuse to extend the privilege of recordation to 
any instrument containing a metes and bounds description of a newly 
created pareel of land unless the sale has been approved by the govern- 
ing bodies given jurisdiction under Section 236.06.% This would 
serve as an added inducement to the purchaser to void the sale. 

The statutes should set some standard on which the planning 
body must base its approval or disapproval. Of course, the most 
important basis for disapproval is a conflict with land use plans, 
if any. To avoid costly condemnation later the local body should 
have the discretion necessary to draw reasonable inferences as to 
what the use of the land will be.* 

It is strongly urged that the statutory governing bodies be given 
the power to withhold their approval to any land-division if it is 
determined that the division is not desirable at the time, or does not 
meet present demands. Protection of the quality of subdivisions is 
important, and has become accepted as the proper subject of legisla- 
tion. But preventing economic waste and fiscal difficulties for local 
governments would seem to demand that control over the quantity 
of land-divisions that may be created in any period of time be given 
to the proper governing body. Wisconsin could be the leader in this 


field. 
LEON FIELDMAN 


RoBERT JUNIG 





% See note 16, supra. 
* Micu. Comp. Laws § 560.2 (1948) makes the standard whether or not the 
land is used for residential or agricultural purposes. But how is the planning body 
to determine what the eventual use of the land will be? What if the buyer decides 
to put the land to a use different than that certified to the planning body? 
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